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Trying Administrative Agency Cases 
by CHARLES S. RHYNE 


A New Judicial Article for Illinois 
by BARNABAS F. SEARS 


New Jersey Streamlines Her Courts 
by JOSEPH T. KARCHER 


The 1954 Ross Prize Essay 
by MIRIAM LASHLEY 


The Amending Power 
by WILLIAM LOGAN MARTIN 









PAGE ON THE LAW OF WILLS 


Author: William Herbert Page 


Page on Wills treats every phase of the subject. It includes th 
statutes as well as the decisions. Footnotes classify the authoriti 
according to states. It has the most complete collection of Forn 
of Wills ever assembled in one work and it covers all the La 
Review articles on Wills. It represents a lifetime of experienc 
and personal research by one of the outstanding law writers of th 
generation. Lifetime edition, five volumes, including 1954 Sy 
plement by Robert Nevin Cook... ........0ccccccecsccsecn $75. 

























TOULMIN’S ANTI-TRUST LAWS 


Author: Harry Aubrey Toulmin, Jr. ae on oo eo 


las AW Aw uw Laws LAWS 


DULMINS TOLMINS TOULMINS © TOULMIW 


One of the truly great American law books, expertly organized 
and logically arranged. At a time when many lawyers are looking 
askance at anti-trust law as a bewiidering thicket of precedent- 
defining decisions, Colonel Toulmin has undertaken to review all 
the material from the beginning, and has organized and compressed 
it into a simplified and clarified presentation. He conveys to his 
readers a very good working knowledge of the present day trends 
in this rapidly expanding field of law. Seven deluxe volumes, 
inciuginge 3954 Pocket Parts... 6... ka csacccccecwscans $150.00 





OHLINGER’S FEDERAL PRACTICE 


Author: Gustavus Ohlinger 


The economical federal practice set. Revised edition, confor 
ing to the Amended Rules of Civil Procedure, the Revised Judiciz 
Code, and the 1954 Rules of the Supreme Court. Every rule a: 
every section is keyed to every related provision. Volume 2 
devoted entirely to Administrative Procedure and is a moder 
text treatment of the subject. Entirely new Outline of Feder 
Procedure; enlarged and improved Index. Complete set, eight vi 
umes, including two volumes of Forms and 1954 Pocket Part 
$100. 






THORNTON, LAW OF OIL AND GAS 


Revised by Simeon Willis and Osso W. Stanley 


This is the fifth edition of this fine work which has been the 
authority on the subject for more than forty years. More than 
six hundred pages are devoted to oil and gas leases and every 
other phase of the subject is covered. All necessary forms of 
leases, assignments, options and contracts are set out in Volume 6. 
Volumes 4 and 5 are devoted to the oil and gas statutes of each of 
the thirty-three producing states. Six volumes with Pocket Parts. 
$75.00 
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STANDARD FEDERAL TAX REPORTS—New law, old 
law; for the man who must have everything concerning 
federal taxes affecting business and individual taxpayers. 
Week in, week out, the Standard’s informative issues rush 
to subscribers complete details on every twist and turn of 
pertinent federal tax law, as it breaks. Featured are author- 
itative full texts of laws, regulations, rulings, court deci- 
sions, forms, and related facts and information—all 
explained and tied into the over-all picture with helpful, 
understandable editorial comments. Current subscription 
plan includes 8 “‘bring-you-up-to-date’’ Compilation Vol- 
umes and companion Internal Revenue Code Volume. 


FEDERAL TAX GUIDE REPORTS—Fdited and produced 
particularly for Tax Men who must stay abreast of un- 
folding developments concerning the federal income 
taxes of the average taxpayer, the ordinary corporation or 
individual. Swift weekly issues provide quick access to 
essential facts and information—changes in statutes, 
amendments, regulations, decisions, official rulings, and 
the like. Subscription includes two loose leaf Compilation 
Volumes replete with pertinent law texts, regulations, 
rulings, decisions, explanations, examples, charts, tables, 
check lists. 


PENSION PLAN GUIDE—A specialized Reporter for all 
concerned with drafting, qualifying for federal tax ex- 
emption, operating and administering employee-benefit 
plans. Regular releases make clear the WHAT, HOW and 
WHY of statutory and practical requirements that shape 
and mold private programs. In addition to profit-sharing 
and pension planning, coverage includes: Group Insurance 
Plans, Executive Compensation Plans, Fringe Benefits, In- 
vestment of Employee Trust Funds, Payment of Benefits, 
Guaranteed Annual Wages. All arranged in one loose leaf 
Volume. 


PAYROLL TAX GUIDE—For dependable, continuing help 
in handling the payroll problems involved under federal 
income tax withholding, federal social security taxes on 
employers and employees, federal wage and hour regulator) 
provisions, state and local income tax withholding, and un- 
employment insurance contributions. Spans the whole work- 
aday world of pertinent statutes, rulings, regulations, 
decisions, returns, forms, reports and instructions. No law 
texts, no regulations—instead plain-spoken explanations 


“AT YOUR SERVICE” 








of “payroll law” make everything instantly clear. Ency- 
clopedic Compilation Volume included. 


SINCLAIR-MURRAY CAPITAL CHANGES REPORTS 
(Produced and published by Sinclair, Murray & Co., Inc., 
—a wholly-owned subsidiary of Commerce Clearing House, 
Inc.) When capital changes affect income from an invest- 
ment portfolio, how can the Tax Man get the facts and 
information needed for correctly computing gain and loss 
for federal income tax purposes? In three loose leaf Vol- 
umes the complete capital changes histories of over 12,000 
corporations are set forth. Fast, regular loose leaf Reports 
cover federal tax aspects of: stock rights, stock dividends, 
dividends on preferred stock redemptions, non-taxable and 
capital gains cash dividends, interest on bonds “traded flat’’, 
amortizable premium on convertible bonds, and the like. 


UNEMPLOYMENT INSURANCE REPORTS—FEDERAL 
AND HOME STATE. Each week, the informative releases 
of CCH’s Unemployment Insurance Reports—Federal and 
Home State hurry to subscribers the latest pertinent de- 
velopments affecting social security, unemployment, sick- 
ness and disability, and old-age and survivor’s insurance 
under federal and your home state laws. These include: 
(1) FEDERAL—Social Security Act, Federal Insurance 
Contributions Act, and Federal Unemployment Tax Act; 
(2) STATE—your state’s unemployment insurance law, 
plus sickness and disability programs for states having 
such laws. State experience rating provisions are analyzed; 
payroll tax savings pointed out. Taxes, 

benefits, returns, reports, instructions, etc., 
laws, regulations, rulings, and court decisions promptly 
reported, Two or more Compilation Volumes included. 


FEDERAL SECURITIES LAW REPORTS. Week after week, 
the fast, regular issues of Federal Securities Law Reports 
faithfully speed to subscribers the last word, the latest 
development of importance in the highly technical area 
of federal regulation and control of the securities business. 
This full-scale reporting—basic statutes, accounting re- 
quirements, SEC regulations, annotated explanations, 
forms, court and Commission decisions—constantly re- 


contributions, 
are explained; 


flects the changing “rules of the game,” all organized for 
fast, sure use. Four encyclopedic Compilation Volumes 
give a clear-cut picture of everything on federal securities 
law from the beginning down to date. 


Write for Complete Details 
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Views of Our Readers 








" Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or 


views expressed in any communication. 





On Detecting 
an Individual's Race 


* In 40 A.B.A.J., at page 511, your 
reviewer of Medical Jurisprudence 
by Gordon, et al., agrees with the 
writers that “An individual's race 
may be detected by skin color.”” May 
I suggest that he, and any readers 
who may have swallowed the state- 
ment, consult Boyd’s Genetics and 
the Races of Man? (Little, Brown, 
and Company, Boston, 1950). Also 
119 Science 776 et seq. 
They may be surprised. 
IRA JEWELL WILLIAMS, JR. 

Philadelphia, Pennsylvania 


Mr. Hawkins 
v. Federal Discovery 


"In re Hawkins v. “Discovery”, 
may I add a motion for correction of 
the record? 

“Sweet Are the Uses of Discovery” 
published in the April issue of the 
JouRNAL, 40 A.B.A.J. 303] had one 
modest purpose other: to 


clarify the official position of the 


and no 


Section of Judicial Administration. 
The subtitle “A Reply to Mr. 
Hawkins” added without 


was my 


knowledge after proof had been 
checked. To the extent that it ap- 
eared to be intended as a reply to 
he Hawkins article, I agree with 
that gentleman that it does not hit 
the mark. 


The interesting thing about the 
episode is that it has resulted in nu- 
1erous requests for the Handbook 


of the Section, entitled The Im- 
provement of the Administration of 
(1952), available 
without charge to anyone upon re- 
quest. 


Justice which is 


For this, and for his clear state- 
ment of his point of view, we thank 
Mr. Hawkins, and extend 
professional greetings. 

MAXINE Boorp VIRTUE 
Ann Arbor, Michigan 


cordial 


What's Wrong 

with Social Security? 

= I have been quite interested in the 
attitude of the various bar associa- 
tions relative to social security for 
self-employed lawyers. I have been 
noticing particularly the articles in 
the JOURNAL as well as the letters of 
comment thereon. In your May issue 
I noticed a comment to the effect that 
social security was considered by a 
brother member as being a “Robin 
Hood” raid under the guise of pater- 
nal legislation. I am amazed at some 
of the matter written by supposedly 
intelligent lawyers regarding social 
security. Much of the time their pow- 
er of expression appears to far out- 
weigh their power of understanding 
of the social security program. 

I am at present a fully insured in- 
dividual under the social security 
law, but because I am at present con 
ducting my own office as a self-em- 
ployed attorney I am not permitted 
to share in the program. I, too, at 
one time had a misconceived and er- 
roneous opinion as to this program 


but having participated in the same 
and now having the assurance of its 
benefits I only regret that I cannot, 
voluntarily at least, participate so as 
to assure additional security for my- 
self and my wife after sixty-five. 

I might state that I have a current 
life insurance annuity program the 
comparable protection of which at 
sixty-five will cost me ten times in 
premiums what I would pay as social 
security payments. 

I do not believe for one moment 
that private insurance can or would 
be inclined to administer a similar 
program at less expense. Such a sug- 
gestion merely exposes ignorance of 
the over-all picture. 

Moreover it must be pointed out 
that social security is not designed 
primarily as a complete retirement 
program, but as an aid to augment 
the security of people when they 
reach the age of sixty-five and over. 
What in heaven's wrong 
with a voluntary participation by 
self-employed lawyers who really de- 


name is 


sire the protection of social security? 
KENNETH F. KELLY 


Alton, Illinois 


In Reply to 

Professor Brown 

® In his article in your May, 1954, 
issue, “Lawyers and the 
Fifth Amendment” [40 A.B.A.]. 
404}, Professor Ralph S. Brown, Jr., 
at the outset assails ‘the inference 
that all Communists share these de- 


entitled 


plorable traits”—namely, those he 
lists, including “dishonesty, wicked- 
ness, deceitfulness, etc.” Further- 
more, he pooh-poohs these charac 
teristics in effect by referring to them 
as “generalizations”, as if these were 
not actually characteristics of mem- 
bers of the Communist conspiracy 
under the rigid code of conduct pre- 
scribed and enforced by the con- 
spiracy’s internal police system. . . . 
No informed person would deny, or 
even question, that these are essen- 
tial characteristics of all members 
of the conspiracy. 

also continues 


Professor Brown 


this line of argument by challenging 


(Continued on page 736) 
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Faithfully supplying the title insurance 


needs of lawyers and their clients 


3 throughout 38 states. 


lawyers Title [nsurance (Orporation 


Operating wn New York Slate as (UVirgunia) Lawyers Tle Indurance Corporation 
Large + Strong + Dependable 


Home Office ~ Richmond, Virginia 


JOSEPH F. HALL, PRESIDENT ° GEORGE C, RAWLINGS, EXECUTIVE VICE PRESIDENT 
R. W. JORDAN, JR., VICE PRESIDENT AND COUNSEL ° WILLIAM H. BAKER, JR., CHIEF TITLE OFFICER 
NATIONAL TITLE DIVISION OFFICES AT CHICAGO AND NEW YORK 
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American the official organ of the 


Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and ot the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
\ssociation, as well as large membership from the Bar of each state and territory, the Association endeavors to 
rellect, so far as possible, the objectives of the organized Bar of the United States. 

here are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
lerence. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
meut of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or cerritorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the prope: 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JouRNAL. 
Chere are no additional dues for memberhip in the following Sections: Bar Activities, Criminal Law, Judicial 
Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
dues for all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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—" Something NEW 
| for the Trial Attorney 


MEDICAL 


TRIAL TECHNIQUE 
QUARTERLEY 








Here is a new idea in legal publishing. For years attorneys have searched in vain for a place where 
they could get the medical information and down to earth trial techniques in simple language, that would 
give them the information and strategy so necessary for the proper presentation of their clients’ cases. 
Now it is available in a single publication containing— 


. Louis 
x, Ham 

Fargo 
ocatello 1. Trial briefs covering the general law on subjects of current vital interest to 


Build the attorney in personal injury work. 





2. Medical articles on subjects of current interest—written by men of high 
repute in the medical profession—in language that the attorney will understand 
and can use in court so the jury will know what he is talking about. 


3. Case notes on reported cases which are directly related to the subject matter 
of the medical article they follow. 


4. Trial techniques—both for plaintiffs’ and defendants’ counsel—which will 
enable the attorney using the publication to present his client's case in the most 
effective manner. 


nia 


ini ’ 
re : 5. Book reviews of books of current interest to P.I. attorneys. 

6. Recent developments in medicine that will keep the attorney using the service 
up-to-date. 


3} This publication is designed to be of equal value to both plaintiffs’ and defendants’ attorneys. Each 
contributor will be a man well respected in his profession. He will present both sides of each subject 
discussed. 


ico The editors, who are the co-authors of the desk book, Medical Trial Technique, are ably qualified 
for the job they have undertaken. Let us send you the initial issue on ten days approval. If you are dis- 
satisfied, return it to us within two weeks and you will be under no further obligation. 





CALLAGHAN 


6141 North Cicero Avenue 


}-& COM PANY 


Chicago 30, Illinois 








shire 
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Views of Our Readers 
(Continued from page 731) 


the all 
conspiracy share knowledge of its 


idea that members of the 
illegal purposes and immoral char- 
acteristics—his position being in de- 
fiance of the known, amply proved 
facts. Note, for instance, my booklet 
against Communists as_ teachers, 
which the House of Representatives 
did me the honor of adopting last 
July as an official U. S. Government 
publication—House Document 213, 
“Permit Communist-conspirators To 
Be Teachers?” 
sons why they should not be teach- 
ers, each reason being amply docu- 
mented so as to be overwhelmingly 
persuasive. Reason No. 4 is entitled 


It consists of ten rea- 


“No innocents in the conspiracy” — 
and the text of this reason recites, in 
part, that: 


Before being permitted to have full 
membership in the conspiracy, all 
teachers who are considered for mem- 
bership are exhaustively investigated 
and rigorously tested to establish their 
knowledge and acceptance of the con- 
spiracy’s tenets, aims, and methods. 

. They cannot otherwise become 
members of the conspiracy. In addi- 
tion, after admission, new members 
are schooled intensively; and school- 
ing and testing are continuous during 
membership. This system helps to 
guard against there being among its 
members any “innocents”... . 


The preceding three reasons are 
entitled: 1. A Kremlin-headed con- 
spiracy; 2. Aim the 
U. S. Government; 3. Every Commu- 
nist pledged to treason. All of this 


to overthrow 


pertains to all Communists—namely, 
members of the Communist move- 
ment and its apparatus who commit 
the overt act of joining the con- 
spiracy and accepting its discipline 
and control. In questioning this fact, 
Professor Brown errs. Every member, 
moreover, accepts the requirement 
that the lie be used freely to serve 
the conspiracy’s purposes, so no one 
can believe their protestations of 
and _ these 


“innocence”; pledged 


traitors certainly have the burden 


of proving “innocence”. 


HAMILTON A. LONG 
New York, New York 
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Mr. Hinshaw and 
Demonstrative Evidence 

® I read with interest the article on 
the “Use and Abuse of Demonstra- 
by Joseph H. Hin- 


shaw in the June issue of the Jour- 


tive Evidence’”’ 
NAL. I have heard Mr. Hinshaw speak 
and know his opinions on what he 
considers certain abuses of demon- 
strative evidence. I feel that in many 
examples he cites he gives only half 
the story. 

For example, he states that in a 
certain case involving the loss of a 
leg, the plaintiff's attorney brought 
to the trial table a long round ob- 
ject wrapped in a piece of paper, 
which was unwrapped with a flourish 
shortly before he completed the pres- 
entation of his case. Wrapped in the 
paper was an artificial leg which was 
then admitted into evidence and the 
plaintiff’s attorney, passing it among 
the jury, asked them to feel the warm 
blood which coursed through it and 
the soft fleshy texture of its composi- 
tion. Standing alone, perhaps, the 
way Mr. Hinshaw has presented this 
incident, there is a possibility that 
the trial court should not have ad- 
mitted such evidence. However, I 
understand that the facts in that case 
are somewhat different. 

The leg was offered into evidence 
on the second trial of the case and as 
rebuttal testimony. The plaintiff's 
attorney knew that in the first trial 
of the case the defendant's attorney 
had made a big play on the value 
and use of artificial limbs, stating 
that they are almost as good as the 
real thing. Anticipating that such 
an argument would be repeated, he 
thought that the jury itself should 
get a chance to see the limb claimed 
to be almost as good as the natural 
one. Surely, shown in this light, this 
story takes on an entirely different 
aspect from that in which Mr. Hin- 
shaw presents it. In his talks which I 
have heard and in his articles, Mr. 
Hinshaw takes a very positive view- 
point on the abuse of demonstrative 
evidence. I feel, with the above ex- 
ample in mind, it might be said that 
he has not presented all the facts. 

Rosert L. Ivy 


Fort Worth, Texas 


Likes Mr. Hinshaw 
on Jury Persuasion 


#" The Hinshaw article in the June | 


issue of the JOURNAL, entitled “Use § 


and Abuse of Demonstrative Evi 
dence: The Art of Jury Persuasion” 
is, in my opinion, a straightforward 
outline, couched in clear language, of 
the law of evidence in its practical 
everyday application. I believe many 
members of the American Bar Asso- 


ciation would like to read (I would) J 


similarly practical, well written ar-§ 


ticles on legal subjects, together with 


the excellent essays and data regular- 
ly published in the JourNat. 
FeELIx H. 


San Antonio, Texas 


GARCIA 


Likes the 
June Issue 


7 


®" The JouRNAL is most enjoyable § 


and covers many pertinent issues for j 


serious attention of our profession, 


I feel. The articles written by various | 


members give us readers a pretty fi 


clear insight of the personnel besides 


consideration of the different topics 
well presented, of which we can be 
proud. Specifically, the one by Jo 
seph H. Hinshaw in the June num 
ber [40 A.B.A.J. 479], is worthwhile 
BLANCHE L. DEWOLI 


Belvidere, Hlinois 


Mr. Pittman 
on Professor Crosskey 


=" I am astonished at the intempe! 
ate attack by R. Carter Pittman of 
the Georgia Bar on Professor Wil 
liam W. Crosskey, in the May, 1954, 
JoURNAL (page 389). Writes 
Pittman: 


Professor Crosskey’s theory that lim 
itless legislative powers, unrestrained 
by emancipated courts, can be recon 
ciled with liberty and dignity in mer 
has been tried and found wanting ¢ 
thousand times. The sea of history is 
strewn with flotsam and jetsam fron 
the derelicts that have crashed on tha 
rock. The gold at the end of Professor 
Crosskey’s rainbow is in the mines ol 
Siberia. 

When _ judicial 
stroyed, liberty will be at 
America today as it was in 1774. That 


supremacy is d 


principle of government is America’s 
(Continued on page 738 
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Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U.S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds ata 


moment's notice. 


U.S. F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





“Consult your Agent or 
Broker as you would your 


Doctor or Lawyer 
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Combination Last by Cleverest English 
Shoe Craftsmen. 
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seine $8.95 each. 


assorted styles if required. 


Style 18 Plain TAN GRAINED 


STYLE 18 and STYLE 77 


Finest quality English bend leather, weatherized 
soles welted on hand-sewn principle. Extra stout 
DOUBLE leather soles. Rubber heels. Rein- 
forced heel seam prevents splitting. Full 
leather lined throughout. Leather inner-soles. 
Small neat eyelets. Cushion tongue. Smart 
medium toe. Uppers cut from beautifully 
supple Martin's famous Brown Scotch 
Grained Leather—toughest upper 
leather known—water  resisting— 
always remains soft and pliable. 


Distinctive antique finish. 


Also as STYLE 77 in beautifully 
supple smooth finish Brown Willow 
Calf Leather (Style 2!) 


Style 77 Full SCOTCH iroque 





ENGLISH OXFORDS 


Distinctive Executive Model 


Correct wear for all business and social 

occasions—Finest quality MEDIUM 
‘ weight leather soles. Uppers cut 
from beautifully supple calf 
leather. Full leather lined. 
Rubber heel. 


Finest Northampton 
Quality 
FEARS? 


PRICES 
UNBEATABLE 


4 
SN " 
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FEARS’ Unconditiond)| GUARANTEE 





not perfectly satisfied after 3 Months’ Trial. 


Perfect—Remarkable Value’’ 
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Views of Our Readers 


(Continued from page 736) 


cardinal contribution to the science of 
government. It distinguishes the 
American Constitution from the Rus 
sian Constitution. Judicial supremacy 
accounts for the fact that ours is the 
oldest written constitution in the 
world today. Those constitutions in 
the history of the world that did not 
insure judicial supremacy and _ inde- 
pendence have had an average life 
expectancy about equal to that of a 


dog. 
Mr. the 
Russian Constitution, but I doubt if 


Pittman may have read 
he is familiar with the Constitution 
of the United States. If he were, he 
would perceive at once that it says 
nothing about judicial supremacy, 
or, indeed, legislative or executive 
supremacy. 

In fact the members of the Consti 


tutional intended to 


Convention 
substan- 
Mar- 
bury the Supreme Court, under the 


leadership of Marshall, asserted a 


branches 
tially coequal. In Madison v. 


make the three 


right to pass on legislative and ex- 
ecutive This 


protested at the time, has 


acts. only 


assertion, 
feebly 
been fortified by acquiescence and is 
now impregnable. 

Let us Mr. 


profound observation that anyone 


pass over Pittman’s 
who disagrees with him is a Com 
munist or something. 

The Constitution of Great Brit 
ain, although not reduced to a writ- 
ten instrument like ours, is nonethe- 
less as binding as ours. There the 
legislature and not the judiciary is 
supreme. Can we say that the British 
do not have a democracy? 

I do not assert that judicial su 
premacy is not desirable or that leg- 
islative supremacy is preferable. I do 
say that a working democracy can be 
achieved with either. Obviously, his- 
tory proves that executive supremacy 
is fatal to democracy. 

May I inquire whether Mr. Pitt- 
man’s obeisance to judicial suprem- 
acy is shared by the governor and 
his state? 


the attorney general of 


SIMON BRODER 
Washington, D. C. 
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Three Lawyers 
Visit Germany 
the Federal 
Republic of Germany and West Ber- 
lin graciously 


© The Government of 
several law- 
yers and judges in the United States 
to study legal affairs in Germany fot 
the 


invited 


four weeks from February 8 
through March 8, 1954. It was the 
plan of the German Government to 
include eight lawyers in the party. 
However, in the end only three ap- 
peared at the PAA desk in Idlewild 
\irport to claim their tickets Sunday 
7, Mrs. Lula E. 
Bachman of Detroit, former presi 
dent of the National Association of 
Women Willis William 
Ritter, United States District Judge 
of Salt Lake City, the under- 
signed. Though we were but three, 


afternoon, February 


Lawyers, 
and 


we represented diverse experience in 
the law, varied sections of our coun- 
try and were united in membership 
in the Bar Association. 
Throughout the trip we were keenly 
aware that we were representing our 


American 


profession abroad. The lawyers were 
part of a larger group which included 
eight physicians, several university 
professors, library and museum offi- 
cials. After the 
large group divided and each unit 
went the ways of their professional 


three days in Bonn 


interests. 
Our 
Walter Hallstein, State Secretary for 


invitation came from Dr. 
Foreign Affairs, and stated that it 
was a token of appreciation tendered 
by the Federal Republic to demon 
strate in tangible form its gratitude 
for the vast program of German re 
habilitation promoted and support 
ed by the United States. 

The legal affairs group was spon 
sored by the Ministry of Justice and 
the Deutsche Juristentag, (the Amer- 
Bar of Germany) 
and in Munich the Notarkasse, (As 


ican Association 
sociation of Notaries Public) was in 
charge. Much credit for the planning 
and perfect arrangements should be 
given to Dr. Gertrude Thiry, Cul- 
tural Section of the Foreign Ofhce, 
who has general charge of this “Op- 
eration Appreciation”. 


We were given every Opportunity 


to study and observe all phases of i 
/ F 


legal activities. We were also given 
every Opportunity to enjoy the deli- 
cate bouquet of German wines and 
the mellowness of German beer! We 
were received by the Minister of Jus- 
Dr. the ranking 
judges and associate judges, the Ober- 


tice, Neumayer, 


burgermeisters and other officials 
of the cities where we visited. The 
official trip included Bonn, Karls- 
ruhe, Munich, Munster, Dortmund, 
Berlin. 


trips were arranged to other points of 


Hamburg and Sightseeing 
interest. 

At the Ministry of Justice we pai 
ticipated in round-table discussions 
of German constitutional history 
civil and criminal court procedure, 
legal 
topics. After leaving Bonn, the same 


administration and 


program of conferences, visits to 
courts and institutions was followed, 
and enlivened by 


always attended 


elaborate and gracious entertain 
ment. 

The new system of supreme courts 
we found especially interesting. As 
many readers of the JouRNAL know, 
the Federal Republic has established 
a separate Supreme Constitutional 
Court whose jurisdiction is restricted 


The 


Court has specific authority to de 


to constitutional questions. 
clare acts of the Bundestag unconsti 
tutional. The judges of this court 
entertained us at an elegant lunch 
eon at the famous Hotel Erbprins 
followed by a memorable and beauti 
ful drive through the snow-laden and 
ice-encrusted Black Forest from Ett 
lingen to Baden-Baden. 


like the 
American Bar Association to know 


I should members ol 
of the deep interest shown in our 
legal system by the distinguished ju 
rists and lawyers who were our hosts 
I should like 


who were so graciously attentive to 


also those Germans 
our slightest whim to have this pub 
lic expression of appreciation. The 
can be assured that we gained an un 
derstanding of their problems and 
tremendous respect for their prog 
ress in rebuilding Germany. 

Lucy SOMERVILLE HoworTH 
Washington, D. ¢ 


oN ORION A BOI 
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stud tes 
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market value of 





property taken and 
consequential dam- 


ages to property 
remaining. 


Competent wit- | 
nesses for court 
testimony. 
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As your library grows. ..so grows your De Luxe Steel Shelving. 


That’s because De Luxe offers you flexibility unlimited. Com- 


ponent parts fit together perfectly to form additional sections 


to fulfill your growing requirements. Shelves are completely 


adjustable and no special tools are required for adjusting or 


installation. The nation’s finest libraries are equipped with 


De Luxe Steel Shelving. Write for free catalog today! 
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BUSINESS IN 
WASHINGTON 


Executives prefer the Sheraton- 
Carlton in the heart of diplomatic 
Washington only moments 
from the White House, government 
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better shops and theatres. 
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of character 


Beautifully appointed accom- 
modations for every length of 
stay... favored by a distin- 
guished clientele .. . renowned 
for the Polo Bar with its con- 
genial atmosphere and unex- 
celled services. 
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OUR YOUNGER LAWYERS 


Thomas G. Meeker, Secretary and Editor-in-Charge, 
New Haven, Conn. 











Roster of State and Local Organizations 


®" During the past few years we have had many inquiries 
concerning the names and locations of Conference units, 
both state and local, affiliated and unaffiliated. Though 
various lists have been distributed from time to time it has 
been scme time since a complete list has been published 
in an official publication of the Conference. During the 
spring a list was prepared and circulated to all officials 
ot the Conference for the purpose of correction or addi- 
tions thereto. Your Secretary now publishes the list as 
corrected and would 
accuracy. 


invite any comments as to its 





State Units as of June, 1954 
(An asterisk means the unit is not affiliated) 


First Circuit 
Maine — State of Maine Junior Bar 
Massachusetts — Massachusetts Junior Bar Conference 
New Hampshire — Granite State Barristers 
Rhode Island — Rhode Island Junior Bar Conference 
Puerto Rico — 


SECOND CIRCUIT 
Connecticut — Connecticut Junior Bar Conference 
New York — Younger Lawyers Section of New York 
State Bar Association 
Vermont — Junior Bar Conference of Vermont 


Tuirb Circuit 
Delaware — Committee on Junior Bar Activities of the 
Delaware State Bar Association 
New Jersey — Junior Section of the New Jersey State 
Bar Association 
Pennsylvania Junior Bar Conference of the Penn- 
sylvania Bar Association 


FOURTH CIRCUII 
Maryland 
*North 


Carolina North Carolina Junior Bar Asso- 


ciation (Application for afhliation 


pending) 


*South Carolina Junior Bar Conference of South 
Carolina 
Virginia — Junior Bar Conference of Virginia 


sar Section of The West Vir- 
ginia State Bat 


West Virginia Junior 


FirtTH Circurt 
Alabama Junior Bar Section of the Alabama State 
Bar Association 
Florida — Junior Bar Section of the Florida Bar 
Georgia Younger Lawyers Section of the Georgia 
Bar Association 
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Mississippi — Junior Bar Section of the Mississippi State 


Bar Association 


SIXTH CIRCUIT 
Kentucky — Young Lawyers Conference of the Kentucky 
State Bar Association 
Junior Bar Section of the State Bar of 
Michigan 
Ohio — Junior Bar Committee of the Ohio State Bar 
Association 


Michigan 


Tennessee — Junior Section of the Bar Association of 


lennessee 


SEVENTH CIRCUIT 

Illinois Younger Members Section of the Illinois 
State Bar Association 

Indiana — Young Lawyers Section of the Indiana State 


Bar Association 


* Wisconsin Junior Bar Conference of Wisconsin 


EIGHTH CIRCUIT 
Iowa — Junior Bar Section of the Lowa State Bar Asso- 
ciation 
*Minnesota — Junior Bar Conference of Minnesota 
*North Dakota — Junior Bar Section of North Dakota 
Nebraska — Junior Bar Section of the Nebraska State 
Bar Association 
South Dakota — Junior Bar Section of the State Bar of 


South Dakota 


NINTH CIRCUIT 
Conference of Junior Bar Members of the 
State Bar of California 
Junior Bar Conference of Oregon 


California 


*Oregon 
*Washington — Junior Bar Conference of Washington 


*Alaska — Junior Bar of Alaska 


*Hawati Junior Bar Association of the Bar Associa 
tion of Hawaii 
TENTH Circut 

Arizona Committee of Junior Bar Members of the 


State of Arizona 


> 


Colorado Junior Bar Section of the Colorado Bat 
Association 
Kansas Junior Bar Section of the Bar Association of 
the State of Kansas 
New Mexico 


Ok lahoma 


New Mexico Junior Bar Conference 
Oklahoma Junior Bar Conference 
FirTH AND EIGHTH-AT-LARGE 
Arkansas — Junior Bar Section of the Arkansas Bar As 


sociation 


Louisiana Junior Bar Section of the Louisiana State 
Bar Association 
* Missouri — Junior Bar Conference of Missouri 
Texas — State Junior Bar of Texas 
NINTH AND TENTH-AT-LARGE 
*Zdaho — Junior Bar of Idaho 
*Montana — Junior Bar of Montana 
*Nevada — Junior Bar of Nevada 


(Continued on page 776 
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LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 


of the Boston Bar 


Our fourth reprinting of 
this useful pamphlet 
Price 50 cents 


Copies may be secured 


from 


AMERICAN BAR 
ASSOCIATION JOURNAL 
1140 North Dearborn Street 
Chicago 10, Illinois 
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$2.25 postpaid 
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American Bar Association Journal 


1140 North Dearborn Street 
Chicago 10, Ill. 














If your clients are 


expendable... 


don't read this message! 


THIS IS FOR LAWYERS who wish to hold on to 
their clients, in spite of deaths and reloca- 
tions. The Prudential’s handbook on busi- 
ness insurance, called “The Most Impor- 
tant Business Decisions of Your Life”, is a 
booklet you'll find well worth reading. It 
explains how Prudential men can aid you 
in protecting the interests of your clients. 

Based on The Prudential’s unique Own- 
ership Control Plan, this 10-page illus- 
trated presentation is written to key men, 
partners, closed corporation stockholders 
and sole proprietors. In clear, concise word- 
ing, it describes the risks each man takes 
when he fails to protect his interest in his 
business against loss by death. And it ex- 
plains which Prudential Ownership Con- 
trol Plan will meet his specific needs. 

Your clients will appreciate your 
thoughtfulness in bringing this booklet to 
their attention. 





The PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 
NEWARK, WN. J. 


Please send ____. copies of your booklet, 
“THE MOST IMPORTANT BUSINESS DECISION OF YOUR LIFE” 
to me at this address: 


NAME 
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LEADERSHIP 


“West’ STATUTES — State and Federal 
“West’’ REPORTERS—State and Federal 


“West’ DIGESTS — State and Federal 


are acknowledged leaders 


in their fields! 





The “WEST” label is your 
INSURANCE POLICY 
of accuracy and completeness 
in the preparation 
of any case 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 






Tk 


5 will 


=" Se 


B to de 


Hous: 


= Boare 


p thes 





was ¢ 


Augu 





® Or 
ot m: 
dedi 
ter, § 
Jack: 
nies 
faith 
time, 
will 
on 
\me 
lawy 
failu 
caus 


cont 


en err 








Service to the Public and to the Profession: 





The President's Annual Address 


William J. Jameson + President of the American Bar Association, 1953-1954 


® Section 2 of Article Ill of the Bylaws of the Association requires the President 
to deliver an annual address before a joint session of the Assembly and the 
House of Delegates ‘‘upon such topic as he may select with the approval of the 


Board of Governors"’. President Jameson, in obedience to this mandate, chose 


the subject ‘Service to the Public and to the Profession"’ for his address, which 


was delivered before the opening session of the Annual Meeting in Chicago on 


August 16. 





® On Thursday afternoon a dream 
of many years will be realized in the 
dedication of the American Bar Cen- 
ter, so aptly described by Mr. Justice 
Jackson at the cornerstone ceremo- 
nies as a “cathedral to testify to our 
faith in the rule of law”. For the first 
time, the American Bar Association 
will have adequate facilities to carry 
the 
\merican public and the American 


on its program of service to 
lawyer. No longer can we justify any 
failure to fulfill our obligations be- 
lack of On the 


contrary, the physica) structure itself 


cause of facili cies. 
is an incentive and challenge to im 
proved service and the assumption 
‘f new responsibilities. 

Certainly we can realize our hopes 
ind discharge our obligations if in 
the use of the Center we match the 
vision, devotion and careful plan- 
ning which entered into its construc- 
tion. It is impossible to pay adequate 
tribute to the unselfish service of the 

iny loyal members responsible for 
he successful completion of this sig 


nificant project, marking as it does 
| important milestone in the history 
of the organized Bar. I dare say few 


buildings, either public or private, 
have received such painstaking su- 
pervision in both planning and con- 
struction. Members of the Executive 
Building the 
Bar Foundation, Allan 
Higgins, Ross Malone and Don Fink- 


and Committee of 


American 


beiner, have been far more meticu- 
lous and conscientious than any one 
of them would have been with his 
own building. The same is true of 
the Committee on Plans and Specifi- 
cations, Roy Willy, Sylveste1 
and Harold Reeve. 

Entitled to equal credit are the 
Finance Committee under the dy- 
namic leadership of George Morris, 


Smith 


and during his recent absence, Bert 
Jenner; the Committee on Research 
and Library under the chairmanship 
first of John Cooper and more recent- 
ly Bob Storey; and the Committee on 
Space for Afhliated Organizations 
under the chairmanship of Howard 
Barkdull. These 
names I have recounted are represen- 


persons whose 
tative of hundreds more, including 
the late beloved Gene Stanley, who 
caught the vision of the American 
Bar Center and who have given so 





unstintingly in the spirit of public 
service. It was less than two years ago 
at San Francisco that we accepted 
the University of Chicago’s generous 
offer of the on its 
campus. In the meantime the mag- 


beautiful site 
nificent building which will be dedi- 
cated on Thursday was designed, con- 
structed and completely financed—a 
truly remarkable achievement for a 
voluntary organization, depending 
upon the voluntary help and contri- 
butions of its members and friends. 
Of particular significance are the 
generous contributions of nonmem- 
bers, both laymen and lawyers, evi- 
dencing their confidence in the As- 
sociation and their recognition of the 
value of our research program. 
Some time ago, following one of 
the many meetings of the Finance 
Committee, George Morris told me 
that his activities in the fund cam- 
paign had taken as much time as the 
year of his presidency of the Associa- 
tion. I am sure many of George's co- 
workers, who were the victims of his 
insistent proddings, have no doubt of 
the accuracy of this statement. Why 
did George Morris devote a solid 
year to the rather unpleasant task of 
urging others to give and raise mon- 
ey? Why did hundreds of other mem- 
bers of the Association in all sections 
of the country give so generously of 
their time in the fulfillment of this 
task? I think George supplied the 
answer in his that the 
American Bar Center “is an arrest- 


conviction 
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ing development in the organized 
Bar movement and no one can surely 
measure its potentials. The challenge 
which springs from the possession of 
this new plant and equipment, dedi- 
cated to the service of all society, 
should excite every member of our 
profession.” 


An Appropriate Time 
To Reappraise Our Program 

It is, therefore, a particularly appro- 
priate time to evaluate and reap- 
praise our policies and program. This 
concerns every member of the Associ- 
ation, and all members should have 
an opportunity to express their views 
for the guidance of those temporarily 
in positions of leadership. As the As- 
sociation grows in membership, activ- 
ities and influence, stability of policy 
and continuity of program become 
increasingly important. The time is 
past when we should think in terms 
of any “president’s year’. We must 
think in terms of the movement of 
the organized Bar, co-ordinated at 
the national, state and local levels, 
constantly evolving toward more ef- 
fective service to society and the legal 
profession. 

Among the interesting and at 
times disturbing experiences of any 
President are the critical letters and 
personal complaints he receives with 
respect to the policy and program 
of the Association. Fortunately for 
the morale of the President, they are 
few in number compared with the 
more favorable comments. Fortu- 
nately also, members of our profes- 
sion are never reluctant to express, 
sometimes in most forceful language, 
adverse and conflicting viewpoints. 
These criticisms are most helpful in 
causing us periodically to pause, take 
stock and consider whether we are 
best representing and serving the 
lawyers of America. 

The questions and criticisms this 
year have related primarily to six 
subjects. It might be helpful to re- 
port them to you because you must 
share in their answers and solutions. 
While these criticisms are significant 
in themselves, they are more impor- 
assisting us 


tant in to appraise 
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fundamental questions of policy and 
program. The subjects are these: 

1. The Bricker Amendment, re- 
lating to restriction of the power of 
the executive branch of our Govern- 
ment with reference to treaty law and 
executive agreements, a substantial 
number of members asking why the 
Association should take a stand on 
such a controversial question, and by 
what authority the Association pre- 
sumed to speak in the absence of a 
poll of the members. 

2. The general question of wheth- 
er the Association is not presently en- 
gaged in too many activities, and par- 
ticularly whether it has gone too far 
in taking a stand on public as distin- 
guished from legal questions. 

3. The position of the Association 
on Social Security, some voicing vig- 
orous disapproval of our failure to 
oppose before congressional commit- 
tees the inclusion of lawyers in Social 
Security, and a few, assuming that we 
were presently on record in opposi- 
tion to it, critical of that position. 

4. The reports and recommenda- 
tions of our Committee on Commu- 
nist Tactics, Strategy and Objectives. 

5. The program of the Committee 
on Individual Rights as Affected by 
National Security, and particularly 
its study of procedures in congres- 
sional investigation. 

6. The decision of the Board of 
Governors, in which the President 
concurred, that the President should 
not act as Special Counsel in the 
Army-McCarthy controversy, al- 
though on this subject the adverse 
comments came primarily from the 
press and laymen. 

While to some extent these ques- 
think 
point up two fundamental questions 


tions are unrelated, | they 
of policy and program; first, the ex- 
tent to which the Association is rep- 
resentative of the entire legal protes- 
sion and may properly speak for the 
lawyers of America; and second, the 
extent to which the Association 
should assume leadership in public 
as distinguished from strictly legal 
questions, particularly in the fields 
of governmental and international 
affairs. I think we might profitably 
direct our attention to these funda- 


mental problems, with incidental re! 
erence to the specific questions and 
criticisms I have recited. 

At times we are slow to grasp the 
full significance of certain changes 
and developments in the organic 
structure and concept of the Associa- 
tion. This is understandable. Start- 
ing with a highly selective member- 
ship, where applicants were required 
to establish their eligibility during 
five years of practice before seeking 
admission, we have evolved gradual 
ly toward an organization inclusive 
of the entire Bar of the country. 
While we are still a selective organi- 
zation, with provisions for screening 
by a local committee and election to 
membership, the sole tests of eligibil- 
ity as defined by the constitution are 
admission to the Bar of any state and 
good moral character. During the 
past year a special committee of the 






Board of Governors has studied care: | 


fully proposals for further liberaliza- 
tion and simplification of member- 
ship procedures. The report of this 
committee will be considered by the 
Board at the current meeting. 

To those who have been critical of 
the application form, a few to the 
extent of refusing to submit applica- 
tions, let me say this: I share the 
view that no lawyer should be re- 
fused membership in the American 
Bar Association because of his race. 
1 can assure you also that during the 
past year (and that is the only period 
for which I can speak from personal 
knowledge) no applicant has been 
rejected by the Board of Governors 
because of his race, and it is my 
recollection that the Board has been 
unanimous in every vote. I am con- 
vinced also that by a process of evo- 
lution during the past fifteen years, 
with the co-operation of members in 


every section of the country, we have 


accomplished more constructive re- 
sults than would have been possible 
if the issue had been forced when it 
was first raised and when the genera! 
policy of selectivity of membership 
was more widely accepted than it is 
today. 

The organization of the House of 
Delegates was a most significant mile- 
stone in promoting representation of 
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he entire organized Bar of the coun- 
the fact that 
very lawyer in the twenty-five states 


ry. Many overlook 
vith an integrated Bar, and every 
iwyer who belongs to any voluntary 
tate association, or a local associa- 
tion or afhliated legal group with 
delegates in the House, is indirectly 
represented in the formulation of 
the policy and program of the organ- 
ized Bar at the national level, regard- 
less of his membership in the Ameri- 
can Bar Association. Actually today, 
of the 222 members of the House of 
Delegates, over one-half or 115 are 
representatives of state and local as 
sociations and afhliated legal groups. 

his in itself has significant impli- 
cations, including the desirability 
of a more inclusive membership in 
the Association. In this connection, I 
am pleased to report to you that dur- 
ing the last fiscal year, we received 
5,029 applications for membership, 
and that our membership today ex- 
ceeds 52,000. This is encouraging. 
However, to represent the Bench and 
Bar adequately, as well as to provide 
funds for an expanded program, we 
must have a substantially greater in- 
ol members from estab- 


flux new 


lished practitioners who are not 
aware of the Association’s program as 
well as from lawyers just entering the 
practice. We have attempted in many 
ways during the past year to acquaint 
both members and nonmembers with 
our program. We have made some 
progress, and I am convinced that 
a continuous membership program 
with effective methods of solicitation 
will produce even more satisfactory 


results in the future. 


The House of Delegates 

Represents 150,000 Lawyers 

From time to time there are sug- 
gestions that the members of the As- 
sociation be polled on some partic- 
ular question. By reason of the rep- 
resentation in the House of Delegates 
of state and local associations, any 
action by the House might well be 
more representative of the Bar of a 
tate or community than a poll of 
\ssociation members alone, partic- 
ilarly where the percentage of Amer- 


an Bar Association membership is 


WILLIAM J. 
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Blackstone Studios 


JAMESON 








conspicuously low. We must not over- 
look the fact that the House of Dele- 
gates represents indirectly about 100,- 
000 lawyers who are not today mem- 
bers of the American Bar Association. 

The representative character of 
the House, it seems to me, is the most 
persuasive answer to those who ques- 
tion its authority to act on contro- 
versial questions. Certainly it is the 
House of Delegates, rather than the 
officers or the Board of Governors, 
which has committed the Association 
on the controversial subjects in ques- 
tion. I think it is safe to say that 
where state associations 
have taken action, their delegates 


and _ local 


vote in accordance with such action. 
Where no action has been taken, they 
attempt to reflect the viewpoint of 





their constituents, not essentially dif- 
ferent in practice from members of 
state legislatures. It 


would be helpful, however, in assur- 


Congress or 
ing truly representative action and 
avoiding criticism on this score, if 
state local associations 
would take action on controversial is- 
sues pending before the House of 
Delegates. I am sure we are all seek- 
ing the same objective, i. e., that the 
House of Delegates, as far as possible, 
refiect the considered judgment of 
the lawyers of the country, even 


more and 
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though that viewpoint may not al- 
ways coincide with the personal opin- 
ion of the officers or Board of Gov- 
ernors or even those members of the 
Association who might be in attend- 
ance at any particular Annual Meet- 
ing. 

Then, too, if the American Bar 
Association is to be the spokesman 
of the American lawyer, as far as 
possible any official statement must 
reflect the viewpoint of the organized 
Bar and not simply that of its officers, 
Sections or Committees. Every presi- 
dent receives urgent requests to com- 
mit the Association or express his 
own viewpoint before congressional 
committees or some agency of the 
executive branch of the Government. 
These requests often concern some 
highly controversial matter on which 
members of the Association are di- 
vided. Some Section and Committee 
chairmen have been critical of the 
so-called “red tape” in obtaining 
authorization to represent the As- 
sociation on legislative proposals. 
In a few instances, where time did 
not permit compliance with the pre- 
scribed procedure, Section and Com- 
mittee chairmen have appeared be- 
fore congressional committees to ex- 
press their own viewpoints with the 
explanation that the views expressed 
were their own and that no official 
action had been taken by the As- 
sociation. This practice should be 
followed most sparingly. Unfortu- 
nately, many times the statement of 
an officer of the Association or the 
representative of one of its Sections 
or Committees is assumed to be the 
position of the Association, some- 
times with embarrassing results. At 
the risk of delay, it is important to 
comply with the prescribed pro- 
cedure to make certain that the view- 
point expressed by any official rep- 
resentative of the Association before 
either the legislative or executive 
branch of the Government reflects 
the official position of the Associa- 
tion. If this is done, conflicting and 
confusing representations will be 
avoided. Congressional committees 
and officers and agencies of the execu- 
tive branch of the Government will 
have the assurance that any recom- 
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mendation is the official action of the 
organized Bar. This in turn assures 
greater confidence in our recom- 
mendations and a continuance of the 
cordial relationship existing between 
the Association and all branches of 
the Federal Government. 

While we welcome critical letters 
and personal complaints, I confess 
considerable annoyance with those 
members, fortunately few in number, 
who threaten to resign or who re- 
fuse to pay their dues because of 
the position of the Association on 
some particular question. I presume 
that few, if any of us, have agreed 
with every action of the House of 
Delegates. Most of us have had pet 
projects rejected or have questioned 
the wisdom of certain actions which 
have been taken. The same is true 
in every organization to which we 
belong. Our dissatisfaction with any 
particular action certainly does not 
justify our withdrawal from the 
Association or our refusal to assume 
our share of the common responsi- 
bility to make certain that the As- 
sociation reflects correctly the view- 
point of the organized Bar of the 
country. 

A few years ago the House of 
Delegates rejected a proposal for a 
vice president or president-elect. My 
experience during the past year leads 
me to the conclusion that this pro- 
posal should receive further consid- 
eration. The continued growth of 
the Association, the expansion of 
activities and the increasing multi- 
plicity of problems impose new bur- 
dens each year upon the President of 
the Association. The Executive Di- 
rector will provide substantial relief, 
and I feel we are fortunate to have 
a director of the experience and ca- 
pabilities of Whitney Harris assume 
this important position. I cannot 
help feeling, however, that stability 
of organization, continuity of pro- 
gram, as well as some division of re- 
sponsibility would be promoted fur- 
ther by the addition of a vice presi- 
dent or president-elect. While the 
problem is less critical with an exec- 
utive director, in my judgment it is 
deserving of further consideration. 

We come now to the more impor- 


tant and perhaps more difficult ques 
tion of determining the extent to 


which the Association should as 


sume leadership on public as dis- J 


tinguished from strictly legal ques- 
tions, particularly those of a contro- 
versial nature. One member has sug 
gested facetiously that two parties 
could be formed in the Association, 
the Americans, favoring use of the 
Association for the dissemination of 
viewpoints on matters of general na- 
tional and international importance, 
and the Lawyers, advocating restric- 
tion of activities to matters which 
primarily concern the legal profes- 
sion. 


I recall a very interesting meeting 


in California last January in the 
nature of a forum 
which 
tioned the advisability of the Asso 


discussion in 


one of those 


ciation’s taking a stand on those pub- 


lic questions on which its members 
were clearly divided. Another in- 


present ques- E 


sisted quite vigorously that it was JJ 


the duty of the organized Bar to ex 
press its views on controversial ques- 
tions within the general objectives 
of the Association. Personally, | 
share the latter view, provided, of 
course, (1) that the question is with 
in the stated objects of the Associa- 
tion; (2) that action is taken only 
after careful study and with a full 
opportunity to present conflicting 
viewpoints; and (3) that as far as 
possible we should avoid a question 
which is essentially one of partisan 
politics. 

Chief Justice Arthur T. 
bilt, in an address on “The Five 
Functions of a Lawyer”, includes 
the responsibility of acting as “an 
intelligent and unselfish leader of 
public opinion” with the lawyer's 
own particular sphere of influence, 
and the duty to answer the call of 
public service. George Wharton Pep 
per, in his delightful autobiography 
Philadelphia Lawyer, estimates that 
through the years about one half of 


Vander 


the whole amount of his activities 
has been gratuitous nonlegal service 
to the church, the university, the 
profession, the community and t 
individuals; and that of the othe 
half, representing his legal work 


ReE eI Set A 


cnn eae 





caves lane araRaceat 7 






ibo 
with 
eigh 
ind 
he 1 
law} 
clin: 
pub 
[ h 
serv 
whe 
assu 

A 
Surv 
inte 
in t 
resu 
fere 
that 
hor 
type 
seek 
86 | 
witl 
chu 
ticiy 
com 
tion 
gan: 
orgs 
bers 
ties. 
ma 
lega 
per 
in I 
will 
in ¢ 
non 

A 
and 
Opit 
hine 
Am 
lega 
perl 
the 
mos 
Bar 
obli 
que 
n t 
spec 

a 
rate 
ive 
pec 


o f 






t ques 


ent tof 


Id as 


as dis- 


ED 


ques- 


-ontro- 
as sug 
parties 
iation, 
of the 
‘ion of 
ral na- 
rtance, 
restric- 
which 
profes- 


eeting § 


in the 
on in 


2a 


ques- § 


» Asso 


se pub- 


»m bers 
er in 


it was 9 


to ex 
1 ques- 
ectives 
lly, I 
led, of 
s with 
ssocia- 
n only 
a full 
licting 
far as 
1estion 
artisan 


ander 
e Five 
cludes 
as “‘an 
der of 
rwyer’s 
uence, 
call of 
n Pep 
graphy 
es that 
half of 
tivities 
service 
, the 
ind t 
othe: 


ny 


work 





Et sso Saree aero 


aN SR 





fourth has been done 


without charge, leaving about three- 


ibout one 
eighths of his total output in time 
ind effort for legal services for which 
he was compensated. I presume few 
lawyers have the opportunity or in- 
lination to devote as much time to 
public service as Senator Pepper, but 
[ have no doubt that the public 
service of individual lawyers every- 
where is far greater than generally 
assumed. 

A comprehensive and objective 
survey in Oklahoma reveals some 
interesting and encouraging findings 
in that state. I have no doubt the 
results would not be essentially dif- 
ferent in other states. It was found 
that over 85 per cent of the Okla- 
homa lawyers participated in some 
type of political activities other than 
seeking offices for themselves; that 
86 per cent were church members, 
with 50 per cent of them active in 
church work; that 72 per cent par- 
ticipated in the work of chambers of 
commerce, and similar organiza- 
tions; 64 per cent in charitable or- 
ganizations; 46 per cent in patriotic 
organizations; and substantial num- 
bers in other types of public activi- 
ties. The average lawyer in Oklaho- 
ma spends 46.7 hours per week in 
legal services and 5.9 hours, or 13 
per cent of the average work week, 
in legal work for which he knows he 
will not be compensated; and this is 
in addition to the time devoted to 
nonlegal public service. 

Are the obligations of “intelligent 
and unselfish leadership in public 
opinion” and public service con- 
fined to the individual lawyer as an 
\merican citizen and member of the 
legal profession, or do they extend, 
perhaps even to a greater degree, to 
the organized Bar? I presume that 
most would agree that the American 
Bar Association does have some 
obligation of leadership in public 
questions. The differences will arise 
n the application of this policy to 
specific questions and proposals. 

Three years ago the House of Dele- 
rates adopted six long-range objec- 
ives. Few questions arise with re- 
pect to four of them. The obligation 

) furnish legal services to all at a 


cost within their means, through 
legal aid, lawyer referral service and 
legal service to servicemen, today is 
generally accepted and recognized. I 
presume that no lawyer questions 
our responsibility for leadership in 
the improvement of the administra- 
tion of justice, through the selection 
of qualified judges and effective 
standards of judicial administration 
and administrative procedure. There 
is little dissent from our program for 
the maintenance of high standards 
of legal education and professional 
conduct or from our efforts to co- 
ordinate and correlate the activities 
of the entire organized Bar of the 
United States. 


The Responsibility 
for Leadership 
The extent of the responsibility of 
the Association for leadership on 
public questions in national and in- 
ternational affairs has been the sub- 
ject of debate over a long period of 
time in connection with many spe- 
cific proposals. This uncertainty and 
conflict in views led to the constitu- 
tional amendment in 1949 to include 
the objects “to uphold and defend 
the Constitution of the United States 
and maintain representative govern- 
ment” and “to apply [the Associa- 
tion’s] knowledge in the field of law 
to the promotion of public good”. In 
conformity with this constitutional 
provision, the first major long-range 
objective is “the preservation of 
representative government of the 
United States through a program of 
public education and understanding 
of the privileges and responsibilities 
of American citizenship”. The re- 
maining objective is “the promotion 
of world peace through the develop- 
ment of a system of international law 
consistent with the rights and liber- 
ties of American citizens under the 
Constitution of the United States”. 
These are broad statements of policy 
and impose an obligation upon the 
Association which did not exist, or 
at least was not clearly expressed, 
prior to the 1949 amendment and the 
adoption of our long-range objec- 
tives. 

Two years ago, Robert E. Math- 
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ews, as President of the Association of 
American Law Schools, urged a pro- 
posal for the training of law students 
in the moral values essential to posi- 
tions of leadership in national and 
community affairs, with particular 
reference to an understanding of 
those values which underlie Ameri- 
can democratic institutions. As Pro- 
fessor Mathews so well expressed it, 
“It is vital that the lawyer under- 
stand those values that distinguish 
American life from the totalitarian 
state”, and having this understand- 
ing that he learn to grasp the under- 
lying ethical principles and “sense 
their significance to the continued 
existence of our form of govern- 
ment” and “be able to convey to oth- 
ers a sense of this significance’. Pro- 
Mathews continues, “They 
must be active in strengthening all 
these institutions as if they 


fessor 


were 
their particularly chosen custodians, 
and on that count they must be 
active in preserving and invigorat- 
ing the values that are their very 
foundation.” 

More than a hundred years ago, de 
Tocqueville concluded that the au- 
thority America “has entrusted to 
members of the legal profession and 
the influente which these individuals 
exercise in the government, is the 
most powerful existing security 
against the excesses of democracy”. 
Certainly the developments of the 
past century have increased rather 
than diminished the necessity of an 
intelligent exercise of that influence, 
although at times it must be ques- 
tioned whether the profession may 
not have neglected the authority en- 
trusted to it. 

In 1920, Charles Evans Hughes 
suggested that “we may well wonder 
in view of the precedents now estab- 
lished whether constitutional govern- 
ment, as heretofore maintained in 
this republic, could survive another 
great war, even victoriously waged”. 
It seems to me the developments 
since 1920 give reason for hope and 
encouragement, as well as cause for 
greater 
ment and hope in that constitutional 


even concern—encourage- 


government has in fact survived a 
(Continued on page 798) 
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The President's Page 


* This is the first opportunity I 
have had since being elected Presi- 
dent of the American Bar Association 
to express my humble and deep grati- 
tude for the honor conferred upon 
me. I am grateful for the privilege of 
working with all of you in the effort 
to further the purposes of the Asso- 
ciation and to meet our professional 
responsibilities as lawyers. I pledge 
that every resource at my command 
will be used in my efforts to properly 
fulfill the responsibilities of the office. 

I am told that it is customary to set 
forth in the first President’s Page a 
program of the objectives of the new 
administration expected to be accom- 
plished during the current term. We 
of the administration just inducted 
at the Chicago meeting, in the ab- 
sence of some emergency or directive 
from the House of Delegates, will 
have no particularly new activity or 
program to propose. We feel it is 
more important that we pause in 
launching new projects so that we 
may consolidate our gains and finish 
those already started. 

Our first effort will be to get our 
headquarters moved into our new 
home as quickly as possible and to 
see that it starts to function as eff- 
ciently as possible. This contem- 
plates, of course, the acceleration of 
the announced program of stimulat- 
ing studies and considerations of bar 
association objectives, the assistance 
ind implementing of programs for 
bar associations at all levels and the 
endering of such services to these 
issociations as our facilities permit. 

We are indeed fortunate that in 
this new era of our existence we 
will be blessed with the assistance of 


so fine a lawyer and citizen as Whit 
ney R. Harris, who, as you know, has 
been appointed Executive Director 
of the Association. It will be my 
happy privilege to work with him on 
his first “hitch”. Having served with 
him when he first became interested 
in bar association work, I contem- 
plate my association with him with 
a great deal of pleasure. Whitney, 
together with our present splendid 
staff, will assure efficient administra- 
tion at our headquarters. 

In addition to moving into the 
new headquarters and carrying out 
the plans heretofore considered, we 
will of course be confronted with 
the long-range program of adequate 
and businesslike financing. The im- 
portance of this is readily apparent 
when one thinks of the splendid 
work done by the many Sections, 
Committees and the Survey in point- 
ing up various activities that need ag- 
gressive action, many of which could 
not heretofore be properly handled 
because of lack of administrative 
space or financing. Then too, there 
are some activities that have been 
launched that need desperately to be 
pushed. 

In the area of the activities that 
have consumed so much of our ef- 
forts in the past and which have not 
yet been consummated, there are a 
few that I think must be emphasized. 
Among them are these: 

We must not fail to see that 
the Special Committee on the Ad- 
ministration of Criminal Justice, un 
der the Chairmanship of Justice Rob 
ert H. Jackson, is adequately financed 


so that it can move forward with all 
dispatch to the consideration of the 


tremendously important subject as- 
signed to it. This Committee, or 


some other arm of the Association 
in a position to act quickly, must im- 
mediately grapple with the terrify- 
ing problem of juvenile delinquency. 

We must, as we have in the past, 
be ever alert and I believe more 
aggressive in reconciling the various 
viewpoints of our true responsibili- 
ties to drive out of government at all 
levels the “Communists”. We as law- 
yers are the only segment of our pop- 
ulation particularly trained in the 
law. Therefore, it seems logical that 
we should assume the leadership in 
all things concerning the passage of 
laws as well as the execution of leg- 
islation that go to make a well-bal- 
anced and efficient government. To 
protect our nation against the evil 
influence of Communism must al- 
ways be our first concern. This can be 
done without infringing upon per- 
sonal rights. In these perilous times, 
it seems to me, we must pull together 
with but one objective and eliminate 
from places of public trust those who 
have any hesitancy to proclaim, un- 
der proper setting, their loyalty to 
our government. 

As a result of the unhappy de- 
flection from our original concept of 
government, we must devote our- 
selves to recovering and preserving 
our constitutional concepts of an in- 
dependent federal judiciary. We 
must continue the fight, if Congress 
adjourns without passing the pend- 
ing legislation, to obtain proper con- 
gressional action so that the fine men 
of the Federal Bench will be more 
adequately and fairly compensated. 
It is regrettable that political expe- 
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diency has controlled the actions of 
those responsible for congressional 
action in reference to this necessary 
legislation to raise congressional and 
federal judiciary compensation. We 
had hoped that the promise to rectify 
such flagrant injustice of wholly in- 
adequate compensation would have 
received more sincere consideration. 
The excellent results achieved by 
Morris Mitchell and his committee 
must not be lost because some of 
those whom we have sought to help 
fear it might prejudice their personal 
political ambitions. 

Agreeable to the oft-repeated 
expressions of the House of Dele- 
gates, we must exert our every re- 
source to endeavor to protect our 
fundamental rights against ill-consid- 
ered treaty law. 

These are just a few of the activi- 
ties already started that need either 
to be implemented or completed. 

In attempting to acquaint myself 


with certain details of the work of 
the many Sections and Committees of 
the Association, I have been tremen- 
dously impressed with the unselfish 
devotion and the intelligent effort of 
the many lawyers of the nation 
who so willingly labor on behalf of 
us all. I have been particularly struck 
with the detailed effort and time con- 
sumed by those who have been re- 
sponsible for the accomplishment of 
the American Bar Center. I doubt if 
ever in the history of our nation a 
professional group has been able to 
accomplish so much in so little time. 
Every lawyer in the United States is 
deeply indebted to the officers and 
members of the Board of Governors 
and to the several committees who 
have accomplished the financing and 
the building of our new headquar- 
ters. 

I wish, too, to pay tribute to the 
splendid accomplishments of Presi- 
dent William J. Jameson for his tire- 


* 


The Association's New President 


® Loyd Wright took office as the sev- 
enty-eighth President of the Ameri- 
can Bar Association last month at 
the close of the 1954 Annual Meet- 
ing in Chicago. He was nominated 
for the post by the State Delegates 
at the Midyear Meeting of the House 
of Delegates in Atlanta, Georgia, 
last March 9. 

Mr. Wright is a former President 
of the State Bar of California (1940- 
1941) and of the Los Angeles Bar 
Association (1937-1938). He is a grad- 
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uate of the University of Southern 
California Law School and has main- 
tained his own law office since his 
admission to the California Bar in 
1915, except for a period of service 
as a lieutenant of infantry in Workd 
War I. 

President Wright has been active 
in the work of the organized Bar for 
many years. A former member of the 
Board of Governors, he has been a 
member of the House of Delegates 
since 1940. He has also been a direc- 





less and unselfish efforts to spread 
the gospel of the true character of the 
work of the American Bar Associa 
tion to lay people and _ lawyers 
throughout the nation. We will, of 
course, endeavor to continue this 
splendid work. 

This is being dictated at Monte 
Carlo where I am attending the In 
ternational Bar Conference of Mon 
aco pursuant to appointment by 
President Jameson. For one who is 
firmly committed to the philosophy 
that our first and most important re 
sponsibility is the domestic front, yet 
who realizes the necessity of interna- 
tional co-operation within the proper 
limits of responsihle activity, I am 


very proud of what our representa- | 


tives have accomplished in these im- 
portant meetings. The good will and 
understanding co-operation of so 
many of the lawyers from other na- 
tions of the free world is indeed en- 
couraging. 


tor of the American Judicature So- 
ciety, a member of the Board of Di- 
rectors of the National Legal Aid 
and of the American 
Bar Association Endowment. 

Only a few days before the open- 
ing of the Chicago meeting, he 
returned from Europe where he 
headed the United States delegation 
at the Fifth International Confer- 
ence of the Legal Profession, which 
met at Monte Carlo, Monaco, from 
July 19 to July 24. 
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As You Do a Case in Court? 


by Charles S. Rhyne + of the District of Columbia Bar 


*" Many lawyers regard the trying of cases before administrative agencies as 


a mysterious process that goes on high in an inner sanctum in one of the larger 


Government office buildings in Washington. Mr. Rhyne, who is well acquainted 


with administrative procedure, has written this article which should help to make 
a lawyer facing an administrative body for the first time feel more at home. 





® In considering the trial of admin- 
istrative agency cases as compared to 
court trials, this article is limited to 
adjudicatory proceedings or quasi- 
judicial proceedings before federal 
agencies. Administrative proceed- 
ings, commonly called rule making, 
which are essentially legislative or 
quasi-legislative in mature are not 
considered herein. Even as thus lim- 
ited, the field covered is extremely 
broad as there are approximately 
different federal agencies 
which conduct quasi-judicial hear- 
ings. In these circumstances, general- 
ized treatment is difficult because 
comments applicable to one agency 
do not always apply to other agen- 
ies. It is further necessary to assume 
herein that the reader is thoroughly 
versed in court trial practice and 


twenty 


procedure as an adequate description 

both agency and court practices 

nd procedures would make this dis- 
ission unduly extensive. 

The type of federal administrative 
ise to be considered herein could 
* an accusatory or disciplinary case 
hich has been initiated by the agen- 

itself. An example would be a 


mmplaint issued by the Federal 


rade Commission charging unfair 


trade practices, a Civil Aeronautics 
Board case like that involving Arthur 
Godfrey wherein he was charged 
with violating certain safety regula- 
tions, or a dispute between private 
parties. The latter type of case arises 
frequently. One example is a case 
before the Federal Communications 
Commission where two qualified ap- 
plicants seek the same radio or tele- 
vision facilities. There the Commis- 
sion must decide which applicant 
should be preferred on the basis of 
the public interest, convenience and 
necessity. Another such case could be 
a proceeding to establish a right or 
a claim and in which the claimant 
may or may not be opposed by agen- 
cy counsel or other private persons. 
Certain claims before the Social Se- 
curity Administration, the Veterans 
Administration or the Office of Alien 
Property are examples. 

In general it is believed that a 
lawyer who is experienced in han- 
dling better 
equipped generally to handle an ad- 
ministrative case than the lawyer ex- 


cases in court is 


perienced in administrative 


practice is to handle a trial at first 


only 


instance in a court of law. This is 
not to say that you can in all respects 


try an administrative case in just the 
that 
court. You cannot. But, then, neither 


same way you do a case in 


can you try any two court cases in 
the same way. 

lies 
in those differences in preparation 
and technique which arise more from 
the differences between the adminis- 
than 
inevitable differences be- 
tween the factual and legal contexts 


of any two cases. In an administra- 


Our interest here, however, 


trative and judicial forums 


from the 


tive case, as in a court case, you come 
up in the end with a decision based 
upon some statute, rule, regulation, 
decision or other foundation in law. 
This fundamental point should 
never be overlooked. Differences in 
methods or procedures should never 
be allowed to obscure it. 

Now, what of the lawyer whose cli- 
ent is involved, or seeks to become 
involved, in an agency proceeding of 
this sort? What should he do? First 
of all, he should get into the case at 
the earliest possible moment by ad- 
vising the agency, agency counsel and 
counsel for other parties that he is 
representing his particular client. 
Where formal notice of appearance 
the necessary form 
should be filed and properly served. 


is required, 


Perhaps it will be appropriate to 


seek a conference with agency or 
other counsel in the case. Perhaps, 
if the case has already been assigned 


for hearing, he should seek a pre- 
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hearing conference where one has 
not been formally ordered. 

Now, what of the differences in 
the trial of court and administra- 
tive cases? The first differences that 
come to mind are those which are so 
often mentioned and so often exag- 
gerated: the informality of adminis- 
trative trials, the relaxed interpreta- 
tion of the rules of evidence and the 
comparative unimportance of plead- 
ings in administrative practice. But 
do not let that informality or re- 
laxed interpretation mislead you—in 
the ultimate decision you must relate 
the evidence up to the foundation 
in law to which reference has just 
been made. 

It is a good guiding principle to 
adhere to good, nonjury courtroom 
practice. The so-called administra- 
tive informality is no excuse for care- 
lessness. Put it this way: the fact that 
in some agencies counsel, witnesses 
and the examiner may smoke ciga- 
rettes during the hearing does not 
mean that they can afford to ignore 
all rules of evidence or all courtroom 
proprieties. 

Thorough Preparation Required 

Certainly the alleged informality 
of administrative proceedings does 
not relieve counsel from the obliga- 
tion of thorough, careful, grinding 
preparation. In that respect the ad- 
ministrative case and the court case 
are identical: careful preparation of 
all aspects of the case, thorough fa- 
miliarity with all legal questions 
that might arise, accurate and proper 
exhibits, and a good trial brief are 
essential to success. So do not let ad- 
ministrative hearing informality mis- 
lead you into thinking that informal- 
ity means you can win your case 
without thorough preparation. If 
you are unprepared, agency and op- 
posing counsel will swamp you. Rest 
assured they will be prepared! 

Rules of Procedure 

And certainly it is essential for the 
lawyer engaged in an administrative 
case to be thoroughly familiar with 
the rules of procedure of that par- 
ticular agency in that particular type 
interested. 


of case in which he is 


Every agency has its own rules of 
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procedure. They are of necessity 
often quite detailed. Sometimes, and 
in some agencies, they seem baffling 
and ambiguous. Perhaps it is because 
they are so readily, and so frequent- 
ly, changed (although some would 
say they are not changed often 
enough). But agency rules of pro- 
cedure compare very badly for ex- 
ample with the Federal Rules of 
Civil Procedure in clarity and 
breadth of coverage. And the Admin- 
istrative Procedure Act does not 
remedy this difficulty since it was not 
intended as a detailed code of prac- 
tice and procedure for all agencies. 
The rules of procedure in some 
administrative agencies contain more 
traps tor the unwary than do court 
rules, certainly more than the Fed- 
eral Rules of Civil Procedure. Time 
limits on the filing of certain papers 
in many agencies and the require 
ment of a statement of all “points” 
of reliance in Federal Communica- 
tions Commission prehearing con- 
ferences are examples. For all their 
alleged informality, administrative 
agencies sometimes seem to be veri- 
table jungles of procedural technical- 
ities. This can be a real problem be- 
cause of the lack of published serv- 
ices and indexes covering practice 
in some agencies. Such services are 
needed, of course, for both the sub- 
stantive and procedural aspects of 
agency practice. There are Such tools 
available for some agencies such as 
the Interstate Commerce 
the Federal Communications 
Commission, and the Civil Aeronau- 
tics Board. The lack of such publica- 


Commis- 
sion, 


tions for other agencies! often means 
that the inexperienced practitioner 
must go to members of the agency it- 
self for guidance in understanding 
the agency’s rules and in ascertain- 
ing agency precedents. Where neces- 
sary, you ought not to hesitate even 
to seek the advice on matters of pro- 
cedure of the agency counsel who is 
your adversary. Agency counsel are 
generally most co-operative. Where 
the agency’s opinions are not other- 
wise published, look for them in the 
office of the Secretary or other officer 
having similar duties. One can often 
find there files of unpublished agen- 





cy decisions or rulings which are o! 
major aid in preparing for your 
hearing.” 


The Hearing Notice 


The actual hearing of an adminis 
trative case will be preceded by the 
issuance of a notice of hearing by the 
agency, giving the time and place of 
This 


gives the name of the hearing exam 


hearing. notice also usually 
iner, or it may be accompanied by, 
or followed by, another notice which 
gives his name. The Administrative 
Procedure Act requires that the no 
tice of hearing inform the parties of 
“the matters of fact and law assert 
ed”. These can be, of course, and 
frequently are, referred to in the 
most general terms only. However, 
some agencies have found it desi 
able or necessary to specify i con- 
detail the 
which the hearing will be held. 


siderable issues upon 

If your case is a disciplinary one, 
the notice of hearing will have been 
preceded by the service of a com- 
plaint upon your client and by the 
filing of his answer. A case of this 
kind is somewhat analogous to a 
criminal proceeding in court, and 
like the institution of a criminal pro 
ceeding in court the institution of a 
disciplinary administrative proceed 
ing is usually preceded by a thorough 
investigation by the agency which 
brings the charges. The person or 
company charged, that is, your cli 
ent, is often (but not always) taken 
completely by surprise by the institu 
tion of the case against him. This 
means that agency counsel has the 
great initial advantage of surprise 
and thorough advance preparation. 
The disadvantage to you is accentu- 
ated by the fact that generally yout 
client must respond or answer within 


1. Section 3(a) of the Administrative Procedure 


Act requires that agency organization, procedures 
rules and statements of general policy and inter 
pretations be published in the Federal Register 
This requirement is a poor substitute, for some 
agencies do not comply with the letter or spirit 
of this provision and look upon it as a necessary 
nuisance 

2. Section 3(b) of the Administrative Procedure 
Act requires publication or availability to publ 
inspection of all ‘final opinions or orders in the 
adjudication of cases (except those required fo 
good cause to be held confidential and not prece 
dents) and all rules’ 
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en or twenty days and that almost 
immediately thereafter the matter is 
et down for hearing. Since more 
ime is not always granted, it is ob- 
ious that counsel for a person cited 
in an administrative disciplinary pro- 
eeding must move very quickly in 
der to attempt to develop the facts 
m his side. Moreover, he must gen- 
erally benefit of the 
discovery devices which are now so 


move without 


widely used by practitioners in civil 
cases before the federal courts. 


Discovery and Subpoenas 


Sometimes, for example in the Post 
Ofhce Department, the attorney for 
a client charged in an agency disci- 
plinary proceeding must move not 
only without benefit of discovery but 
also without the assistance of sub- 
poenas. You cannot assume that you 
will be able to use subpoenas in all 
agencies. Not all of them have au- 
thority to issue subpoenas. The Ad- 
ministrative Procedure Act goes no 
further than to state that hearing 
examiners have authority to “issue 
subpoenas authorized by law”. In 
other words, the Administrative Pro- 
cedure Act itself does not authorize 
hearing examiners to issue subpoe- 
nas. You can have your subpoena on- 
ly if the agency itself has statutory 
authority to issue subpoenas. And 
sometimes the agency itself has re- 
strictive rules regarding subpoenas. 
Naturally, the lack of or 
power or authority to issue subpoe- 


limited 


nas often proves frustrating to coun- 
sel engaged in trying a case before 
an agency. 
Prehearing Conferences 

In agency hearings which are es- 
sentially disputes between private 
parties, some agencies make effective 
use of prehearing techniques. Un- 
fortunately, the prehearing device is 
not generally used in disciplinary or 
accusatory proceedings. In those pro- 
tech- 
niques are used, they can compensate 


ceedings where prehearing 
o a certain extent for the lack of 
liscovery procedures; that is, they 
can pretty well eliminate the ele- 
nent of surprise from the hearing 


proper. The purpose of the agency 


prehearing conference is similar to 
the purpose of pretrial in court cases: 
to simplify the issues, provide for the 
exchange of exhibits and fix the time 
for such exchange, obtain admissions 
of facts and of the authenticity of 
specified documents, limit the num- 
ber of expert witnesses, agree upon 
matters of which official notice can 
be taken, and so forth. In many in 
stances, this narrows the issues con- 
siderably in contested cases. 

Also, the prehearing conference, as 
in court, often offers you an excellent 
opportunity to learn about your ad- 
versary’s strong or weak points o1 
even to settle the case. A prehearing 
order is generally written up by the 
hearing examiner or the agency 
member or members who conduct 
the conference embodying all of the 
points of agreement, reliance and 
other matters covered at the confer- 
ence. This order thus guides and 
controls the conduct of the hearing 
in many important respects. 

The Hearing Examiner 

Your case will generally be heard 
by a hearing examiner. It has been 
my experience that most of our fed- 
eral hearing examiners are extremely 
able men. They are, with some excep- 
tions, lawyers, learned in their spe- 
cialized fields and with considerable 
experience in the trial or hearing of 
cases. In general, they have all of 
the qualifications of courage, im- 
partiality and broad legal compe- 
tence possessed by our federal and 
state judges. In addition to that, they 
They have a broad 


are specialists. 
knowledge of the subject matter of 
their agency so that you do not have 
to spend as long educating a hearing 
examiner about the subject matter of 
your case as you sometimes need to 
do in court with judges. If your case 
is an accusatory or disciplinary one, 
or if it is any type of case in which 
the agency itself is a party, you will 
undoubtedly be disturbed at the real- 
ization that the hearing examiner as- 
signed to hear your case is employed 
and selected for your particular case, 
by one of the parties to your case, 
the agency itself. 

The fact that hearing examiners 
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Charles S. Rhyne practices law in 


Washington, D. C., and handles many 
cases in administrative, municipal, avi- 
ation and radio law. He is a native of 
North Carolina and received his law 
degree from George Washington Uni- 
versity Law School. He is a former 
Chairman of the Section of Interna- 
tional and Comparative Law and is 
the State Delegate from the District of 
Columbia in the House of Delegates. 


are agency employees and subject to 
certain agency controls has caused 
concern not only among litigants and 
parties but also among the hearing 
examiners themselves.? In no other 
forum can a party litigant fire the 
judge or control the amount of his 
compensation—but agencies who are 
litigants have those powers. This is 
a deplorable situation which does 
exist and which must be accepted 
until the Administrative Procedure 
Act is amended‘ to make hearing 
examiners independent so as to re- 
move all doubt of their ability to 
render impartial decisions for or 
against the agency's position. You 
can proceed, however, with the as- 
surance that the corps of federal 
hearing examiners is composed of 
able, competent and fair men—they 
will lean over backwards to avoid 
unfairness growing out of the control 


3. Cf. Ramspeck v. Federal Trial Examiners Con- 
ference, 345 U.S. 128 (1953) 

4. In Ramspeck v. Federal Trial Examiners Con- 
ference, ibid., the Supreme Court held that this 
Act as now written does not prohibit such agency 
controls over hearing examiners. 
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of their compensation and advance- 
ment by their agencies. 
The Hearing 

The hearing before an examiner 
proceeds very much like a trial be- 
fore a court sitting without a jury. In 
general, the hearing examiner at the 
outset will insert into the record the 
order of the agency setting the mat- 
ter for hearing, will have the appear- 
ances of the parties noted, and he 
sometimes will allow opening state- 
ments by counsel for the parties. 
Then the evidence is presented by 
the party having the burden of proof. 
In disciplinary proceedings, this, of 
course, means the agency itself. In 
other cases the order of procedure 
will probably have been settled by a 
prehearing conference, by stipula- 
tion, or by custom. Incidentally, ap- 
pellate courts seem to find a waiver 
of illegal procedures unless they are 
objected to on the record at the 
hearing.® If, therefore, you object to 
the lawfulness of the hearing or even 
to the jurisdiction of the examiner, 
you should do so on the record at the 
hearing. 

Interlocutory Appeals 


You may find yourself disturbed— 
or possibly you will find yourself de- 
lighted—by the possibility of inter- 
locutory appeals from an examiner's 
rulings. Interlocutory appeals from 
rulings of trial judges are generally 
frowned upon, and they are extreme- 
ly difficult to maintain with any suc- 
cess in the appellate courts. But all 
too often some of our administrative 
agencies seem bent on impressing on 
their examiners, on agency counsel, 
and on the Bar in general that they 
will entertain interlocutory appeals 
almost as a matter of course. Where 
such a policy or practice on inter- 
locutory appeals obtains, the hearing 
examiner is, of course, constantly 
threatened—tacitly and otherwise— 
with such appeals. Sometimes coun- 
sel tell an examiner quite openly “If 
you rule against me, I am appealing 
your ruling to the Commission.” The 
effect of such a threat—especially by 
counsel—would 


agency naturally 


seem to be disturbing to some exam- 
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iners. I suggest that this is one of 
those instances where administrative 
agencies could with profit follow the 
example of the courts and, as a gen- 
eral rule, leave interlocutory objec- 
tions for determination when the en- 
tire case is before them on the merits. 

Agency Limits Upon Examiners 

It is unfortunate that hearing ex- 
aminers, who have so much of the 
responsibility of trial judges in the 
courts, do not have more of the au- 
thority of those trial judges. In ad- 
dition to agency readiness to consider 
interlocutory appeals, there is the 
fact that some agency rules withhold 
from examiners authority to pass 
upon such matters as a motion to 
intervene, a motion to add an issue, 
or even to issue subpoenas. The ex- 
istence of such rules together with 
the policy of liberality on entertain- 
ing interlocutory appeals do little to 
enhance the status, prestige and au- 
thority of hearing examiners. More- 
over, the result not infrequently is 
as many as four or five or even more 
opinions in a single case prior to the 
issuance of the final agency decision 
in that case. 

Proposed Findings 

One of the most important dis- 
tinctions between the trial of an ad- 
ministrative case and the trial of a 
case in court is the difference in the 
part played by proposed findings of 
fact and conclusions of law in the 
two situations. The filing of pro- 
posed findings in a court is often— 
not always of course—an anticlimax. 
The judge has ruled in your favor 
and directs or allows the filing of 
proposed findings. In an administra- 
tive case, however, the consideration 
of proposed findings is usually a 
necessary part of the decisional proc- 
ess. Usually, at the end of the hear- 
ing, the examiner, without announc- 
ing a decision, fixes a time within 
which you may file proposed find- 
ings of fact and conclusions of law 
or briefs. Your proposed findings of 
fact and conclusions of law become 
and remain a part of the record to 
be considered by the agency itself 
and by the reviewing courts. 
The preparation of proposed find- 


ings of fact calls for the most skill 


ful advocacy. Their object is to per- § 


suade the finder of fact rather than | 
to reinforce him in an opinion al 
ready reached. Ideal findings of fact | 
in an administrative case will both 
tempt and threaten the examiner 
tempt him with their clarity, com 
pleteness and reasonableness and by 
virtue of those same qualities threat- 
en him with reversal if they are ig 
nored. No part of the administrative | 
practice is more important than the 
preparation and filing of proposed 
findings of fact. 
Good proposed findings presup 
pose a well-prepared and well-pre 


sented case at the hearing. They 


presuppose also long study and} 
absolute familiarity with the tran 
script, exhibits and evidence. They 
require that you keep clear in your | 
own mind, and in your proposals, not 
only the distinction between, but al- | 
the 


findings of fact and conclusions of | 


so interrelationship between, 
law. Your proposed findings of fact 
should be just that—facts—but they 


should be so stated, arranged, and 


presented as to lead logically and Jj 


irresistibly to the conclusions of law 
for which you contend. Proposed 


findings of fact have the importance ff 


in the administrative tribunal that 
the prayers for instruction and sum 
mation to the jury have in a trial in 
court. 
Agency Review 

After the hearing examiner has is 
sued his initial decision, (assuming 
that he has been authorized to do so 
and that he has not been limited by 
the agency merely to recommending 
a decision or even to merely certify 
ing the record to the agency) there 
is an opportunity for agency review 
of his decision. Follow the agency 
rules carefully in preparing your ex 
ceptions and assignments of erro! 
from rulings and decisions of the ex 
aminer. Here again time limits and 
other procedural requirements are 
most important. 

You may or may not have an ab 


(Continued on page 798 
5. See U.S. v. L. A. Tucker Truck Lines, 34 
U.S. 33, (1952). 
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From the 1848 Horse and Buggy Days to 1955 


by Barnabas F. Sears + of the Illinois Bar (Chicago) 


" Barnabas F. Sears in an address before the National Judicial Council 
at Washington, D. C., May 21, told of the drastic social and political changes 
which make imperative a new judicial system for Illinois; of the inefficiency and 
other defects in its court system resulting from the antiquated judicial article of 
the 1848 and 1870 Illinois constitutions; of the substance of the proposed new 


judicial article for Illinois, and of the fight for its adoption, and the encouraging 


progress made. 


It appears from Mr. Sears’ address that through the vigorous and public 
spirited joint efforts of the Bench and Bar and civic organizations and leaders 
of Illinois, that state well may shortly have a new judicial system which will be 
a model in that it will eliminate politics from the courts; give great flexibility 
and efficiency; result in more speedy, less costly and more certain justice, and 
simplify and modernize the Illinois judicial process while retaining all the good 


features of the experience of the past. 





#" The movement for judicial reform 
in Illinois is a gratifying recognition 
of the work not merely of a commit- 


| tee of lawyers or of the bar associa- 


tions which appointed and sup- 
ported them, but also of men and 
women in public office and hundreds 
of public spirited citizens outside the 
legal profession whose efforts con- 
tributed immeasurably to the prog- 
ress of the undertaking. 

We are authoritatively advised 
that the final end of law is the wel- 
fare of society. We have been admon- 
ished that if we are to preserve our 
place in the life of the state and 
nation we must improve the admin- 
istration of justice, bring it into 
harmony with that life and not de- 
lude ourselves by imagining that the 
present functioning of the courts is 


satisfactory to the people. Since its 
admission to statehood in 1818, II- 
linois has professed the following 
constitutional credo: 


Every person ought to find a certain 
remedy in the laws for all injuries 
and wrongs which he may receive in 
his person, property or reputation; he 
ought to obtain by law right and jus- 
tice freely, and without being obliged 
to purchase it, completely and with- 
out denial, promptly and without 
delay. 


EXISTING ILLINOIS JUDICIAL SYSTEM 


A brief description of the existing 
judicial department of Illinois will 
enable you to understand not only 
how Illinois has practiced its creed 
but also the scope of the project 
undertaken in 1951 by the Illinois 
State and Chicago Bar Associations. 


Maud Muller on a summer's day 

Raked the Meadow sweet with hay. 

Beneath her torn hat glowed the 

wealth 

Of simple beauty and rustic health. 

The Judge rode slowly down the lane 

Smoothing his horse’s chestnut mane. 

He drew his bridle in the shade 

Of the apple tree, to greet the maid. 

At about the time these lines were 
penned, the present (1870) Constitu- 
tion of Illinois was adopted, chang- 
ing but little a judicial system insti- 
tuted in 1848. Then Illinois had but 
800,000 people; today it has over 
8,000,000. Then Illinois was agricul- 
tural. Today, it is the home of the 
City of the Big Shoulders, “stormy, 
husky, brawling, hog butcher for the 
world, tool maker, stacker of wheat, 
the nation’s freight handler.” As we 
swell in size, we compress in area, 
creating complex social and eco- 
nomic problems that reveal the in- 
adequacy of the old order. Smug and 
impervious, we do our judicial busi- 
ness as did our ancestors who en- 
joyed the majesty of a spite fence. 


Multiplicity of Trial Courts 


Throughout the state outside Chi- 
cago, lay justices of the peace and 
police magistrates, compensated by 
the fee system, preside over courts of 


| desire to acknowledge the invaluable aid and 
assistance | received in the preparation of this 
paper from Professor William M. Trumbull, of 
Northwestern University Law School, a member 
of our committee, 
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inferior jurisdiction, not of record, 
from which the appeal is a trial 
de novo in a court of limited or gen- 
eral jurisdiction. These evils, at 
least, were abolished in Chicago in 
1904 by the substitution of a court 
of record of limited jurisdiction, 
known as the Municipal Court of 
Chicago, which is now manned by 
thirty-seven judges. In every county 
in Illinois there is a county court of 
limited jurisdiction whose judge in 
most, but not all instances, is a law- 
yer. In the more populous counties 
there are, in addition to the county 
courts, probate, city and municipal 
courts, all of limited jurisdiction. 
The appeal of some determinations 
of county and probate courts in- 
volves a trial de novo in a court ol 
general jurisdiction; and uncertain- 
ties as to the jurisdiction of the sev- 
eral trial courts give rise annually 
to a substantial volume of appellate 
litigation. 

Outside Cook County the state is 
divided into seventeen circuits, each 
having three or four circuit judges 
and consisting of several counties. 
Terms of the circuit court, with 
general jurisdiction, are held at the 
respective county seats. Between 
terms of the circuit court there is no 
tribunal in the county having equity 
powers or jurisdiction to try felonies 
and certain other important classes 
of litigation. Cook County consti- 
tutes a separate circuit, with twenty 
judges presiding over its several 
branches. In addition, there are in 
Cook County two other constitu- 
tional courts, the superior court with 
thirty-six judges, having jurisdiction 
concurrent with that of the circuit 
court, and a criminal court presided 
over by judges assigned from the cir- 
cuit and superior courts. 


Inefficient System of Appeals 


The state is divided into four appel- 
late districts, each having an appel- 
late court presided over by judges 
assigned from the circuit court, and 
in Cook County from the superior 
court as well. Judges so assigned in 
Cook County give full time to appel- 
late work, but elsewhere in the state 
they divide their time between their 
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respective circuits and the appellate 
courts. Precedents in the appellate 
court for one district are not regard 
ed as binding in the other districts. 

The court of ultimate appeal, the 
supreme court, devotes by far the 
greater part of its time to cases be- 
longing to some fifty classes in which 
the constitution and statutes confer 
upon litigants the right to appeal to 
the supreme court. Most of these are 
direct appeals from the trial court, 
but some first pass through the ap- 
pellate court. This burden imposed 
by the constitution and statutes seri- 
ously reduces the ability of the su 
preme court to grant leave to appeal 
in cases of other types, some of which 
involve novel questions of law or 
substantial public interest or both, 
and also precludes the court from 
exercising rule-making and adminis- 
trative powers which it says that it 
possesses. 


Absence of Judicial Administration 


The judicial branch of the govern- 
ment in Illinois wholly lacks central 
Even 
the provisions of the Constitution of 


administrative organization. 
1870, calling for reports by lower 
court judges to the supreme court 
and from that court to the legisla- 
ture, are for the most part inopera- 
tive. Aside from the designation of 
judges of the circuit and superior 
courts for service on the f6ur appel- 
late courts, the supreme court exer- 
cises no power of assignment of 
judges. With a few local exceptions, 
no statistics on the flow of judicial 
business are tabulated and assembled. 
There is no judicial council and no 
administrative office or staff devoted 
to planning the efficient use of judi- 
cial personnel and physical facilities 
or to recommending or executing 
measures to improve the administra- 
tion of justice. There is no chief jus- 
tice of the state, as such. The posi- 
tion is held for a term of one year 
by rotation and carries little author- 
ity or responsibility. Not only is each 
court free of outside administrative 
supervision, but in too many of the 
courts each judge is accountable 
only to himself or, at best, to an ex- 


ecutive committee without clearly 
defined powers. 
In short, most of our courts are 


like Artemus Ward’s military com 
pany in which every man is an offi 
cer and the superior of every other 
The result is inefhciency—unequal 


work loads, crowded dockets and 
delays so protracted as to amount 
often to a virtual denial of justice 

The regulation of practice and 
procedure in the courts has been left 
almost entirely to the legislature, 
and in general the courts exercise 
only a supplemental rule-making 
power delegated to them by statute. 
Although the supreme court has 
several times declared this power to 
inherently has 
spoken of usurpation by the legisla- 


be judicial and 
ture, the court has shown greater 
readiness to declare statutory rules 
void than to promulgate its own. 
Fortunately, the civil practice act 
is a modern and enlightened one, 
but in Illinois, as elsewhere, legisla- 
tively prescribed procedure creates 
rights which litigants and their coun- 
sel insist on submitting for adjudica- 
tion regardless of the merits of the 
principal controversy. Revision is 
difficult the 
Bench and Bar, whom the public 


and hazardous, and 
holds responsible for the proper 
functioning of the judicial process, 
often lack the influence requisite to 
secure the passage of desirable, or the 
defeat of ill-advised, amendments. 
For over three years a Joint Com- 
mittee on Civil Practice and Proce- 
dure, composed of members of the 
Illinois State and Chicago bar asso- 
ciations, and headed by Owen Rall 
of Chicago, as chairman, and Albert 
E. Jenner, Jr. of Chicago, as vice 
chairman, has spent countless hours 
on the problem, effecting some im- 
portant improvements. However, the 
problem is essentially a constitution- 
al one. The need for reform in crimi- 
nal procedure is particularly acute. 
The two associations recently have 
announced a new Joint Committee 
on Criminal Law, to be headed by a 
member of our Committee, Floyd 
E. Thompson. 

Since 1848 every judicial office in 
Illinois has been elective, a system 
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hich John Stuart Mill feared “to be 
ie of the most dangerous errors 
ver yet committed by democracy”. 
wo systems of nomination and elec- 
tion are in use, one for the supreme, 
circuit and superior courts, and one 
for the other trial courts. 

Under the first system candidates 
are nominated by each party in con- 
ventions of political leaders and 
elected by the voters at a special ju- 
dicial election. In Cook County the 


® coalition ticket, in which two identi- 
cal slates of candidates are submitted 


to the voters, thus depriving them of 


Bany choice whatever, has become the 


rule rather than the exception and 
is prevalent in several other parts of 


Sthe state. Elsewhere gross disparity 
Win the relative strength of the parties 


® discourages 


r 











nominations by the 
weaker party. These developments 
have served to aggravate the lack of 
voter interest which has proved the 


}bane of the special judicial election. 


The other system involves nomi- 
nation in a popular primary prior to 
the general election. Party discipline 
and the prohibitive expense of can- 
didacy for nomination tend to deny 
the voters any choice at the primary, 
and where there is gross inequality 
in the strength of the two parties, the 


islating of candidates by the domi- 


nant party, in advance of the pri- 


|mary, is tantamount to their ap- 
Fpointment as judges. 


Involving as they do, affiliation 


with a national political party, both 
Hsystems cause the election or re- 


election of a judge, except in the 


} case of the coalition ticket, to depend 
Smore on the popularity of the poli- 
Hcies of his party and its national 
Hleaders than upon his personal and 
professional merits. We all recall 


the remark of a distinguished judge 


Sthat he was elected judge of the Su- 
| preme Court of Missouri in 1916 be- 
cause Wilson kept us out of war, and 
Hdefeated in 1920 because he didn’t. 
E Expenses of campaigning are not 
J only heavy, but at least as to a fixed 


minimum are regularized in the 
form of an assessment payable to 
the political party. 

Judges may not be compelled to 
retire by reason of physical or mental 


disability, and removal for cause is 
solely by impeachment or legislative 
address. Coupled with the lack of ad- 
ministrative authority over judicial 
personnel, this state of affairs invites 
abuses whose notoriety undermines 
public confidence in, and respect for, 
the judiciary. 


rHE JOINT COMMITTEE 
ON THE JUDICIAL ARTICLE 


The survival in Illinois of the char- 
acter of the judicial system just de- 
scribed is due neither to backward- 
ness of the inhabitants nor to 
indifference on the part of the legal 
profession nor to nefarious machina- 
tions of political leaders. It is due, 
rather, to the difficulty of amending 
the constitution. After five failures 
to liberalize the amendatory process, 
the sixth attempt resulted in the 
passage of a simple “Gateway 
Amendment” in 1950. Under it an 
amendment must receive the support 
of two thirds of the members of each 
house of the legislature before it 
may be submitted to the people, and 
the affirmative votes either of a ma- 
jority of those voting at a general 
election or of two thirds of those 
voting on the amendment. 

In supporting “Gateway”, the bar 
associations stressed the need for re- 
vision of the judicial article of the 
constitution, and upon its adoption 
the re-writing of that article was 
commenced by committees of each 
association. Conferences with legis- 
lative leaders disclosed that united 
action by the legal profession was a 
prerequisite to serious consideration 
by the legislature of any judicial 
amendment. This led to the appoint- 
ment in June of 1951 by Joseph H. 
Hinshaw, President of the Illinois 
State Bar Association, and Cushman 
B. Bissell, President of The Chicago 
Bar Association, of a joint commit- 
tee, consisting of two circuit judges, 
a county judge, a former justice of 
the supreme court and thirteen law- 
yers, equally divided between down- 
state and Chicago. 

At approximately the same time 
the legislature created a Judicial 
Article Revision Commission di- 
rected to report at the 1953 session, 
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Barnabas F. Sears was admitted to the 
Illinois Bar in 1926 after completing 


his legal education at Georgetown 
(Washington, D. C.) He 
was Chairman of the Section of Labor 
Law in 1951-1952, and has been a 
member of the House of Delegates 
since 1952. 


University 





consisting of four senators and five 
representatives, with Senator Ed- 
ward P. Saltiel, of Chicago, as Chair- 
man, and Representative Robert L. 
Burhans, of Peoria, as Secretary.? 

After preliminary conferences, the 
deliberations of the joint committee 
and of the legislative commission 
were carried on separately until the 
joint committee submitted its draft 
amendment. 

Beginning in the summer of 1951 
and continuing until the close of the 
legislative session of 1953, the full 
joint committee held some eighteen 
meetings averaging in duration more 
than two days each. The discussions 
were keenly interesting and of high 
quality. Participation in the devel- 
opment of the committee’s thinking 


1. Members of the Committee are Wayland B. 
Cedarquist, Walter F. Dodd, Judge Harry M. 
Fisher, Louis A. Kohn, George B. McKibbin, Bar- 
nabas F. Sears, Ralph M. Snyder, Floyd E. Thomp- 
son, and William M. Trumbull, of Chicago; and 
Rubin G. Cohn, of Urbana; Henry F. Driemyer, 
of East St, Louis; Judge William R. Dusher, Rock- 
ford; Charles E. Feirich, of Carbondale; Wallace 
M. Mulliken, of Champaign; John T. Reardon, of 
Quincy; Judge Edward J. Turnbaugh, of Rock Is- 
land, and Montgomery S. Winning, of Springfield. 

2. Members of the Commission were Senators 
Edward P. Saltiel, George E. Drach, James W. 
Gray and Donald O'Brien; Representatives W. 
Russell Arrington, Robert L. Burhans, Joseph R. 
Peterson, Fred J. Smith and Paul Taylor. 
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was a fascinating and enriching ex- 
perience. Detailed minutes were kept 
by the secretary, Professor Rubin G. 
Cohn, of the University of Illinois. 
In addition to the meetings of the 
fuli committee, there were many sub- 
committee meetings. Numerous suc- 
cessive drafts were approved, only to 
be revised at a subsequent meeting. 
The draft finally submitted to the 
legislative commission and the modi- 
fication thereof introducd in the 
legislature were approved by the 
governing boards of the two bar 
associations. 
MAJOR ASPECTS OF THE PROPOSED 
AMENDMENT 


Consolidation of Trial Courts 


‘The proposed amendment provides 
for the division of the state into ju- 
dicial circuits, each consisting of one 
or more counties, and for a single 
trial court of unlimited original ju- 
risdiction in each circuit, to be 
known as the circuit court. The 
schedule, containing provisions to ef- 
fect the transition from the existing 
system to that established by the 
amendment, provides for the contin- 
uation of the existing circuits until 
changed by law, for the transfer to 
the circuit court of all matters pend- 
ing in other trial courts on the effec- 
tive date of the amendment, for the 
abolition of such other courts, and 
for the re-assignment of their clerks 
and other non-judicial officers. 

No doubt was entertained as to 
the desirability of eliminating from 
the judicial system the offices of the 
justice of the peace, police magis- 
trate, the referee and the master in 
chancery. Of the master, Holds- 
worth tells us that as early as 
1382 it was said that he was “over 
fatt both in body and purse and 
overly well furred in (his) benefi- 
cies and put the king to verry great 
cost more than needed”. Influenced 
by a desire to reduce to a minimum 
litigation of jurisdictional issues and 
to facilitate judicial administration 
on the trial level, the committee ear- 
ly agreed that there should be but 
one trial court. Thus, fifty years 
later, we responded to the call of the 
young lawyer from Nebraska, Ros- 
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coe Pound. The difficult problem 
was whether the unified trial court 
should be organized on a county or 
circuit basis. While it was felt that 
the county basis would be prefer- 
able if consolidation of less populous 
counties were feasible, the committee 
concluded that in view of the present 
organization of the state into 102 
counties, retention of the judicial 
circuit would be conducive to great- 
er economy and efficiency. 

Provision is made for three grades 
of trial judges in the circuit court, 
to be designated circuit judges, as- 
sociate judges and magistrates, re- 
spectively. This gives recognition not 
only to a differentiation of judicial 
functions to be performed, the ad- 
vantage of salary classifications and 
the desirability of providing incen- 
tive for promotion, but also to the 
practical problem of properly assign- 
ing and utilizing all judicial person- 
nel in office in the various courts on 
the effective date of the amendment. 
This latter objective is accomplished 
by schedule provisions which redes- 
ignate incumbent judges of the exist- 
ing circuit and superior courts, to- 
gether with the judges of the county 
and probate courts of Cook County 
and the Chief Justice of the Munici- 
pal Court of Chicago, as circuit 
judges; all other county, probate, 
city and municipal court judges as 
associate judges; and justices of the 
peace and police magistrates as mag- 
istrates of the consolidated circuit 
court. 

No differentiation as to jurisdic- 
tion is made among the three grades 
of judicial officers, but administra- 
tive authority, including the power 
of assignment, and local rule-making 
will be vested in the circuit judges, 
one of whom will be designated by 
the supreme court as chief judge of 
the circuit. By means of a rational 
assignment system, proper account 
can be taken of the varying experi- 
ence and ability of the judicial per- 
sonnel, and during the transitional 
period the responsibilities and func- 
tions of lay judges and magistrates 
can be appropriately limited. After 
the expiration of existing terms of 
office, all three grades of judicial 


officers will be required to be law. 
yers. 

Subject to the authority of the 
supreme court, the circuit judges 
will create appropriate divisions of 
the court and determine when and 
where they are to sit. Thus it is 
contemplated not only that the cir- 
cuit court will be in continuous ses- 
sion at each county seat, but also 
elsewhere in the county where popu- 
lous communities exist, and that in 
the larger centers of population spe- 
cial divisions of the court will be 
created to hear criminal proceedings, 
family matters and other classes of 
cases, respectively. 

Although modern facilities of 
transportation have rendered the 
local justice of the peace obsolete as 
a judicial tribunal, it was recognized 
that there might be a need in small 
rural communities for some officer 
authorized to accept bail and take 
other emergency action in the ab- 
sence of an associate judge or magis- 
trate of the circuit court. Provision 
is made, therefore, for the appoint. 
ment by the circuit court of special 
magistrates, who need not be law- 
yers, to perform these limited funce- 
tions. 


A Rational Appellate System 


Just as the elimination of the infe- 
rior courts not of record and of trial 
courts of limited jurisdiction will 
reduce to a minimum the number of 
trials accorded any single cause of 
action, so the reorganization of the 
reviewing courts and their respective 
jurisdiction is designed to accord 
only one appeal as a matter of right. 
Although two levels of reviewing 
courts are retained by reason of the 
volume of appellate litigation, their 
functions are distinct. 

Provision is made for a single 
appellate court of the state, with its 
own judicial personnel, to sit in divi- 
sions in three judicial districts. Un- 
til otherwise provided by law, the 
court shall consist of fifteen judges, 
nine to be selected from the First 
District (Cook County) and three 
from each of the other two districts 
which are apportioned equally ac- 

(Continued on page 804) 
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New Jersey Streamlines Her Courts: 


A Revival of “Jersey Justice’ 


by Joseph T. Karcher + of the New Jersey Bar (Sayreville) 


* The revolution in the New Jersey court system that has taken place in the 
last six years is truly noteworthy. With the adoption of a new state constitution 
in 1947, followed by the appointment of a new and revitalized Supreme 
Court, headed by Chief Justice Arthur T. Vanderbilt, New Jersey's court-system 
began a remarkable improvement. Mr. Karcher's article shows how far the 


change in ‘Jersey Justice’’ has gone. 





" For years, “Jersey Justice” meant 
swift, sure, impersonal, impartial jus- 
tice. The exact origin of the term has 
never been traced. But it has always 
been recognized as a deserved tribute 
to the State of New Jersey for its 
contribution toward the cause of jus- 
tice. 

Within recent decades, the term 
has been used with less and less fre- 
quency. The reason was not hard to 
find. The state’s judicial system, de- 
signed to meet conditions of an ear- 
lier and easier-going era, had not 
kept pace with the nation’s progress. 
Its courts were archaic in form, slow 
in action, clogged with cases. It took 
years for a case to be reached for tri- 
al. Some judges took even longer to 
hand down a decision after the case 
was heard. The public and some of 
the lawyers began to wonder if “Jer- 
sey Justice” wasn’t merely a slogan 
or a pious hope. 

Into this picture stepped two men 
who, in six brief years have brought 
about a transition that is little short 
of phenomenal. The first of these is 
Governor Alfred E. Driscoll, himself 
a lawyer as well as a former state sen- 


ator and assemblyman. The second is 
Chief Justice Arthur T. Vanderbilt, 
former Essex County Counsel, for- 
mer Dean of the N. Y. U. Law 
School, former President of the 
American Bar Association, and for 
many years an able and active trial 
lawyer himself. Driscoll has since 
been succeeded by Governor Robert 
B. Meyner, also a lawyer and former 
state senator and an ardent support- 
er of judicial reform. 

New Jersey's new Constitution 
was drafted by the elected delegates 
to the Convention during the excep- 
tionally hot and humid summer 
months of 1947 at Rutgers Univer- 
sity at New Brunswick. It was to lay 
the foundation for the sweeping 
changes which were to redeem the 
state’s claim to their coveted appel- 
lation “Jersey Justice”. Driscoll had 
recommended and urged the calling 
of the Convention; had helped in 
the drafting of the Constitution and 
lent his aid in securing the approval 
by the voters in the election of No- 
vember, 1947. 

The new Constitution itself either 
provided for or permitted a modern- 


ized, streamlined judicial system de- 
signed to meet the needs of the mod- 
ern day. The old Supreme Court, 
which was supreme in name only, 
was abolished. The Court of Chan- 
cery, headed by the all-powerful 
Chancellor and including his ten 
personally chosen Vice Chancellors, 
was likewise abolished. So was the 
archaic and cumbersome Court of 
Errors and Appeals, formerly presid- 
ed over by the Chancellor, which in- 
cluded not only the personnel of the 
old Supreme Court, but six “lay- 
judges” as well. Most of the inferior 
courts at the municipal level, includ- 
ing justices of the peace, recorders, 
police magistrates, etc., were likewise 
discarded. 

The New Supreme Court 

and the Superior Court 

In the place of this aggregation of 
miscellaneous courts more or less 
loosely connected, with overlapping 
functions and jurisdictions, was con- 
structed a new set of courts on five 
clearly defined levels. A Supreme 
Court, supreme in fact as well as in 
name, came into being as the court of 
last resort. It consists of a Chief Jus- 
tice and six Associate Justices with 
primary appellate powers, but with 
unusually broad rule-making and ad- 
ministrative powers as well. Next in 
order came the newly-created Supe- 
rior Court with state-wide jurisdic- 
tion in all civil and criminal matters. 
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This court has three divisions, viz.: 
law, chancery and appellate. The 
law division conducts jury trials, 
handles all proceedings under the 
old prerogative writs, charges the 
grand jury, and the like. The Chan- 
cery Division is in turn subdivided 
into matrimonial and nonmatrimo- 
nial parts or sections and these han- 
dle all matters previously disposed of 
by the Court of Chancery. The Ap- 
pellate Division not only hears ap- 
peals from the lower courts but also 
from the two other divisions of the 
Superior Court as well. 

One of the innovations introduced 
into the practice to reduce needless 
appeals was that further appeals to 
the Supreme Court may only be 
taken in the following instances: 
(a) constitutional or capital cases; 
(b) where the appellate division 
decision is not by unanimous vote 
and (c) where the Supreme Court 
certifies the case for appeal on either 
its own motion or that of one of the 
parties. 


The New County-District 
and Magistrate Courts 


Next in order comes the County 
Court which survived the drastic 
changes but with enlarged jurisdic- 
tion and new responsibilities and re- 
strictions. It has county-wide juris- 
diction in civil and criminal matters 
and functions under either its Law 
Division or Probate Division. Below 
the County Court is the County Dis- 
trict Court whose _ jurisdiction, 
which is primarily civil, was in- 
creased from $500 to $1000 (and lat- 
er to $3000 in motor vehicle cases). 
And finally, we have the fifth level, 
consisting of the newly-created mu- 
nicipal court presided over by a 
magistrate and exercising primarily 
criminal jurisdiction in minor of- 
fenses with minor civil jurisdiction 
in some special cases. 

Never before in the history of this 
state, or any other state apparently, 
have so many far-reaching judicial 
changes been made in a similar peri- 
od of time. The veteran Chief Jus- 
tice of the old Supreme Court, Clar- 
ence E. Case, graciously stepped 
down to make room for his successor 
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as the old court faded into history. 
Likewise, the able Chancellor, A. 
Dayton Oliphant, stepped down 
from his high post as the curtain 
was rung down on his ancient court. 
More remarkable still, both of these 
distinguished jurists willingly ac- 
cepted lesser posts as Associate Jus- 
tices on the newly-formed Supreme 
Court to contribute their strength 
and vigor, their wisdom and courage 
in the great task which they all knew 
lay before them. 

Now presiding these 
courts with a firm hand is a man who 
is not only a scholarly jurist, but a 
shrewd and skillful administrator as 
well, Chief Justice Arthur T. Van- 
derbilt. He was something of a leg- 
end before his elevation to this post. 
Since assuming this task, the legend 
has grown until today it is safe to say 
that he has carved out for himself an 
enduring place, not only in the his- 
tory of the state and nation, but in 
the annals of jurisprudence itself. 
Coupled with a brilliant mind he 
has an indomitable will and an in- 
defatigable energy which enable him 
to do the work of several men of 
average energy and industry. This 
happy combination of talents has 
paid off handsomely to the State of 
New Jersey and its citizens. 

The new court system was sched- 
uled to go into effect on September 
15, 1948. For almost eight months 
prior thereto the judges and the 
lawyers in the state worked hard to 
formulate an entirely new set of 
rules to govern the courts, starting 
from scratch. Several additional 
months were spent in formulating 
rules for the municipal courts. This 
process of reviewing and supple- 
menting and amending the rules is 
carried on constantly. Annual judi- 
cial conferences are held to inspect 
and adjust the machinery of justice 
to assure a smooth-running, efficient, 
streamlined judicial process which 
does full and even-handed justice to 
all with a minimum expense to the 
litigants and to the public. 

The first annual judicial confer- 
ence was held at Trenton in the fall 
of 1949 to review the progress made 
the first year the new system was in 


overall 





operation. Even the judges them- 
selves were amazed at what Chief 
Justice Vanderbilt’s progress report 
disclosed. In the preceding year, the 
new Supreme Court had disposed of 
50 per cent more work than in the 
comparable preceding year with 74 
per cent less delay from the date of 
argument to the date of decision. 
The Appellate Division of the Su- 
perior Court handled 70 per cent 
work than its predecessor 
courts in the comparable previous 


more 


year, and in 73 per cent less time. 
This was accomplished despite the 
new rules requiring all appeals to be 
argued orally, whereas 50 per cent 
of them had previously been sub- 
mitted on briefs only. 

When these appellate courts ad- 
journed on June 30, 1949, they did 
not have a single case left on their 
dockets ready for argument. This 
was largely accomplished by a new 
and self-imposed time schedule pro- 
viding for oral arguments on Mon- 
day, a court conference on Thurs- 
day and by lengthening the sessions 
to five hours a day. 

The results in the trial courts the 
first year were equally remarkable. 
The Law Division of the Superior 
Court disposed of 98 per cent more 
cases than its predecessor courts, and 
the County Courts disposed of 77 
per cent more cases, and this was 
accomplished without adding any 
new judges. Thus, one of the prin- 
cipal complaints regarding the law 
courts—excessive delays in bringing 
cases on for trial—was removed this 
first year. 

Another evil which was also cured 
the first year was the protracted and 
inexcusable delay which sometimes 
occurred in the court’s failure to 
hand down a decision after a case 
had been tried before it. The gener- 
al rules of administration now prac- 
tically guarantee the litigants a deci- 
sion on a motion within a week, and 
on a case, within two or three weeks 
at the latest. 

During that first year, the Chan- 
cery Division of the Superior Court 
disposed of 126 per cent more mat- 
ters per judge than in the preceding 
year, with only seven judges taking 
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e place of the ten Vice Chancel- 
s. In the matrimonial branch, the 
ry was the same with five fewer 
idges handling these matters. 
Under the enabling statute, the 
w Municipal Courts did not go 
to operation until January 1, 1949. 
hus the conference had only a rec- 
wd of its first six months’ operations, 
ut these were equally promising. 
Over 200,000 cases were disposed of 
in that time. Fewer than one third of 
them were disposed of by clerks in 
the Violations Bureaus. These bu- 
reaus were part of the new system 
which permitted defendants to pre- 
sent their summonses, admit their 
guilt and pay a standard fine with- 
out the inconvenience and loss of 
time incident to waiting for their 
case to be reached. 


But probably the greatest reform 
accomplished in these courts was the 
institution of a uniform “nonfix- 
able” traffic violation ticket, to be 
made out in quadruplicate and em- 
bodying the best features of similar 
tickets used by the State of Michigan 
and the City of Chicago for a num- 
ber of years. 


The Pretrial Conference 
Expedites and Shortens Trials 


The biggest single factor in expedit- 
ing the trial of cases in the law courts 
particularly, and the nonmatrimo- 
nial branch of the Chancery Divi- 
sion, has been the “pretrial confer- 
ence” used so effectively in recent 
years in the federal courts. 

At first there was a deep-seated 
passive resistance to the “pretrial 
conference” from some quarters of 
the Bench and Bar; but it later de- 
veloped that this was due primarily 
to a lack of appreciation on their 
part as to just how effective this con- 
ference could be. It has proved its 
value a hundredfold. 
tated the friendly settlement of many 
cases which might otherwise have 
had to be tried at considerable ex- 
penditure of time and expense. But 
more important still, the records 
prove that it actually reduces sub- 
stantially the time required to try 
the cases. 


It has facili- 


The second annual judicial con- 


ference under the new Constitution 
was held in September, 1950, with 
Chief Justice Vanderbilt presiding. 
In the following December some fif- 
ty-one new rules governing the prac- 
tice and procedure were adopted. 
An additional twenty-three 
adopted the following June. Thus, 
the work of revising and improving, 


were 


of constantly striving for perfection 
was still going on. Moreover, the 
Conference heard extensive and illu- 
minating reports from specially cre- 
ated committees on such important 
subjects as divorce and custody of 
children, improving the administra- 
tion of justice, jurors, marital deser- 
tions, pretrial conferences, counsel 
for indigent criminal defendants, 
training of law clerks, and the like. 

But it was Chief Justice Vander- 
bilt’s progress report submitted at 
the third annual judicial conference 
on June 27, 1951, that clinched the 
fact that progress made in the first 
three years of judicial reform was 
actually amazing. He reported that 
for the third successive year the Su- 
preme Court had heard every appeal 
that was ready within a week or ten 
days of the filing of the last brief 
and had actually decided every such 
case within an average time of thirty- 
three days of the argument. The 
volume of work handled was equal- 
ly impressive—all accomplished in 
shorter time and with fewer judges. 

His report also showed that the 
Appellate Division appeal calendar 
was current and had handled a 
far larger volume of cases in shorter 
time than the predecessor courts 
ever had. 

But the Chief Justice was even 
prouder of the cleaning up of the 
County Court calendars. There had 
been 9,445 cases awaiting trial in 
these courts on September 15, 1948, 
when the new system went into ef- 
fect. By June, 1949, this was down to 
9,083; by June, 1950, down to 5,591 
and by June, 1951, down to 4,882— 
the lowest in the state’s history. Even 
more striking was the fact that over 
50 per cent of these pending cases 
were less than five months old. 

The Chancery Courts’ calendars 
were also reported as being reason- 
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Joseph T. Karcher has been a Com- 
missioner of the New Jersey Supreme 


Court and special master in chancery 
since 1935. A graduate of the New 
Jersey Law School (now Rutgers Uni- 
versity), he is the author of various 
books and legal periodicals. 





ably current, with only 569 pending 
cases, more than 60 per cent of which 
were started after January 1, 1951. 
The also showed 
only 810 cases pending, almost 70 
per cent of which were started after 
January 1, 1951. 

The calendars of the District 
Courts were reported as so current 
that notwithstanding the tremen- 
dous volume of cases handled, any 
litigant “can get on for trial within 
a month or so after the case is 
started”. 

The Municipal Courts had done 
so well that the American Bar Asso- 
ciation, through Judge Harold R. 
Medina, presented the state with a 
plaque reading, “First place awarded 
to the State of New Jersey for out- 
standing progress in improving the 
administration of justice in traffic 
courts, etc.” Here indeed, was tangi- 
ble proof from an impartial and au- 
thoritative source! 

On September 5, 1952, Willard G. 
Woelper, administrative director of 
the courts, submitted to the Fourth 
Judicial Conference a comprehen- 
sive statistical report covering the 
operation of the courts for the first 
ten months of the fourth year. Once 
again the record of accomplishment 
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was impressive. The Superior Court 
had disposed of 160 appeals, 86 peti- 
tions for twenty-one 
disciplinary proceedings and 118 mo- 
tions, all in record time. 

The calendar of the Appellate 
Division, however, showed some con- 
gestion due to an increase in litiga- 
tion and to a moderate slow-down 
in the appeals decided. However, the 
Chief Justice moved swiftly to alle- 
viate this condition by the creation 
of additional temporary “Parts” to 
the Appellate Division, and the as- 
signment of several trial judges to 
assist in disposing of the accumu- 
lated cases. 

The 


Law Divisions of the Superior and 


certification, 


combined calendars of the 
County Courts also showed the ef- 
fects of an increase in the volume ol 
litigation, estimated at 2,000 more 
cases in the current year. However, 
the trial calendars were reported as 
“in generally good condition and ex- 
tremely current” with only about 5 
per cent of the active cases over one 
year old. 

Similar, or even better, progress 
was reported in the Chancery Divi- 
sion of the Superior Court. The vol- 
ume of litigation handled by the 
other courts continued to grow. This 
was particularly true in the Muni- 
cipal Courts which handled an aver- 
age of 55,000 cases a month in the 
current year, in 483 courts covering 
509 of the 570 municipalities in New 
Jersey. 

The Fifth Judicial Conference con- 
vened on June 18, 1953. The statisti- 
cal record of the disposition of cases 
by the various courts remained im- 
pressive. In the preceding year the 
Supreme Court had disposed of 163 
appeals and approximately 231 pe- 
titions for certification. Of the ap- 
peals, 96 were affirmed, 45 reversed, 
18 modified and 4 dismissed. The 
Appellate Division of the Superior 
Court disposed of 474 appeals, af- 
firming 289, reversing 118, modify- 
ing 30, dismissing 29 and remanding 
8. 

The Law Division of the Superior 
Courts and County Courts disposed 
of 6,701 cases and 5,364 cases respec- 
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12,065 
leaving pending in these courts as of 
June 30, 1953, only 4,467 cases and 


tively, or a total of cases, 


3,386 cases or a combined total of 
7,853 cases. The volume of litigation 
disposed of by the Chancery Division 
of the Superior Court and the Coun- 
ty District Courts was equally im- 
pressive. 

One of the outstanding features of 
the progress made in the year 1952- 
1953 was a complete revision of all 
of the rules of the courts announced 
March 5, 1953, a tentative 
draft of was distributed to 
every judge and lawyer on May 11, 


on 
which 


1953, with an invitation to submit 
and At the 
Fifth Judicial Conference the more 


comments criticisms. 


controversial suggestions were de- 
the the 
term in June, the Court gave its 


bated and_ before end of 
final approval to the Revised Rules 
which became effective September 
9, 1953. 

This procedure followed the ex- 
the 
similat 


ample set by federal courts 


which made a revision of 
rules ten years after their original 
adoption and through this medium 
the Court in its own words “antici- 
pated that the rules would be stabil- 
ized, the necessity for future amend- 
ments reduced and their utility there 
by substantially increased”. 

At the Sixth Judicial Conference 
which convened June 9, 1954, Chief 
Justice Vanderbilt gave a brief but 
succinct résumé of the progress made 
by the courts in the preceding six 
years. With obvious and justifiable 
pride, he said: “Civil trials have be- 
come an orderly search for truth in 
the interest of justice.’’ Later in his 
remarks he said: “No other state in 
the Union has a comparable record 
of currency in civil litigation. 

All of this has been brought about 
by the co-operation of the bench 
and bar, the chief executive and the 
legislature generally.” He 
quoted Judge Robert W. Stayton, 


also 


formerly Judge of the Texas Su- 
preme Court, in his comments on 
the revision of the rules which had 
been adopted the preceding year, as 
they appeared in the Texas Bar 


Journal, as follows “The two fea- 
tures of the Revised Rules which 
arouse interest and admiration of a 
stranger are their comprehensiveness 
and their convenient arrangement 
....+ The like of all this is a prod- 
uct of our day and has never occurred 
before in legal history.” 

The Chief Justice concluded his 
outline of the progress made in the 
civil courts by pointing out that the 
work of the criminal courts was even 
more important, and by presenting 
Governor Meyner, who delivered the 
keynote address taking as his sub- 
ject: “A Program for the Improve 
ment of Criminal Justice in New 
Jersey”. Governor Meyner after re- 
viewing the progress already made 
in this field sounded the keynote for 
this statement ‘ 
ask that a start be 
re-examine 


the future with 
it is proper to 
not only to our 
whole attitude 
punishment but to take practical 
I suggest 


that, at this session, you set in mo- 


made 


toward crime and 


measures in prevention. . . . 


tion a program that recognizes crime 
not only in its legalistic phases but 


as a national malady—a malady 
which is the concern of every Citi- 
zen.” 


Our judges have long since real 
ized that 
making history. The lawyers, a little 
but 
realize that they have witnessed and 


what they are doing is 


slower, none the less surely, 
have participated and co-operated 
in a colossal undertaking which has 
advanced the administration of jus- 
tice more in a few years than many 
countries or nations have been able 
to accomplish in centuries. The pub 
lic have not as yet begun to compre 
hend the miracle which has been 
wrought in retrieving the traditions 
of “Jersey Justice” and making them 
a reality. Soon, very soon, I predict 
that other states in the Union will 
become aware of the transition that 
has taken place in New Jersey, and 
there will probably be a rush to em 
ulate her example. Perhaps when 
that day comes everyone in New Jer 
sey will realize that they have wit 
nessed an important event in the 
age-old history of jurisprudence. 
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The Investigating Power of Congress: 


ilts Scope and Limitations 


| by Miriam Lashley - of the Oklahoma Bar (Tulsa) 


; ® This is the prize-winning essay in the 1954 Ross Essay Contest, conducted 
annually by the American Bar Association under the terms of the will of the 


a] 


PS 
x 


© late Judge Erskine M. Ross. Miss Lashley'’s essay was judged best among the 


» forty-two entered in this year’s contest. Members of the Committee that made 
: the selection of this year’s essay were as follows: Judge Edward A. Tamm, 
) United States District Court for the District of Columbia, Chairman; Dean L. Dale 





'® Learned writers like 


F Coffman, School of Law of the University of California, Los Angeles; and 
| Albert Newlon Whitlock, a member of the Lexington, Kentucky, Bar. Tradi- 


tionally, this Committee is composed of a judge, a teacher of law, and a 


practicing lawyer. 





observe 
that the House authorized the first 


to 


congressional investigation in 1792 
by appointing a committee to in- 
vestigate the disastrous St. Clair ex- 
pedition.t Since that date, public 
interest in the phenomenon tends 
to ebb and flow with the tides of 
inquiry. At any high-water mark of 
investigatory activity, such as the 
present, the critical commentary re- 
sulting is voluminous. 

Political scientists remark, how- 
ever, that the tides are of ever-in- 
creasing strength and that the re- 
curring high-water mark has steadily 
advanced. They posit that the work 
of the Congress of the United States 
represents government by commit- 
conclude that 
creased number of investigations by 
standing and 


tee? and the in- 
other congressional 
committees reflects at least in part 
the increased legislative business re- 
sulting from the growth of the 
United States in size, population and 


industrial endeavor.’ 





Other analysts explain the in- 
creased volume by the same facts, but 
with a different emphasis. They 
point to the consequence that the in- 
creased regulatory functions of the 
Federal Government and the neces- 
sity for day-to-day supervision of the 
activities regulated have caused the 
delegation of large amounts of legis- 
lative power to independent agencies 
or to bureaus, The supervisory effect 
on administration has long been 
recognized by political commentators 


1. General St. Clair's expedition on the western 
frontier against the Miami Indians led by Little 
Turtle collapsed miserably. Historians indicate 
that the investigation was proposed by the then 
Republicans of Jefferson's party primarily to em- 
barrass the Federalists. See, e.g., George B. 
Galloway, ‘The Investigative Function of Con 
gress’, 21 Am. Poli. Sci. Rev. (February, 1927) 
47-70, reproduced in 22 The Reference Shelf, No. 
6, The Investigating Powers of Congress, 9, 11; 
Ernest Sutherland Bates, The Story of Congress 
(Harper & Brothers, 1936) 19; McGrain v. Daugh- 
erty, 273 U.S. 135, 161; 71 L.ed. 580, 588 (1926 

2. Woodrow Wilson was probably the first to 
use the term ‘‘Government by Committee’. He 
criticized this type of government because he felt 
that it caused Congress to become preoccupied 
with the details of legislative enactments and to 
lose sight of its other important functions. See 


as an important aspect of the con- 
gressional investigation;* but, these 
analysts maintain that Congress has 
substantially abdicated its legislative 
functions and that such government 
as now prevails is government by 
check up through investigating com- 
mittees.® 
Still 
from the view that more often than 


another emphasis emerges 


not the primary aim of the investi- 
gatory committee is not to educate 
itself, but to educate the public to 
the need for desired legislation. The 
Pecora investigation is considered 
illustrative. As a dramatic and wide- 
ly followed inquiry, it provided the 
necessary climate of opinion for the 
adoption of legislation regulating the 
stock markets and steck issues of the 
country. Certainly, the tremendous 
public interest in recent congression- 
al hearings may have blinded the 
public and even members of Con- 


Woodrow Wilson, Congressional Government 
(Houghton Mifflin Company, 1885) particu- 
larly Chapter II, “The House of Representatives’’, 
58 et seq. See Senator Kefauver's discussion of 
the development of the committee system in Estes 
Kefauver and Dr. Jack Levin, A Twentieth-Century 
Congress (Duell, Sloan and Pearce, 1947) 30-33. 

3. See, e.g., Ernest S. Griffith, Congress, Its 
Contemporary Role (New York University Press, 
1951) 16, 31. 

4. See Wilson, op. cit. supra note 2, 271, 298; 
Roland Young, This Is Congress (Alfred A. Knopf, 
1943) 24; Lindsay Rogers, The American Senate 
(Alfred A. Knopf, 1926) c. VI, “Congressional In- 
vestigations’; Griffith, op. cit. supra note 3, 30- 
32. 

5. See George B. Galloway, Congress at the 
Crossroads (Thomas Y. Crowell Company, 1946) 
125-6; Young, op. cit. supra note 4, vii-ix. 
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gress to the fact that public educa- 
tion alone, for whatever purpose,® is 
not yet recognized by judicial deci- 
sions? as the legitimate aim of a 
congressional investigation.§ 

The lawyer’s type of professional 
training, however, causes him to 
shun generalizations and trends and 
to ask: “What are the matters which 
a congressional committee may in- 
vestigate within the framework of 
powers delegated to Congress by the 
Constitution as interpreted by the 
courts? What sanctions may Congress 
constitutionally exercise to obtain 
the desired information?” 

He immediately faces the propo- 
sition that his field of inquiry is 
too narrow. Not only the courts, but 
also Congress® and the executive off- 
cers interpret the Constitution. Pres- 
idents and Department heads, fol- 
lowing Washington’s precedent,!® 
have maintained their independence 
of Congress in cases where, in their 
individual judgment, requested in- 
formation could not be given con- 
sistently with the public interest— 
the trend culminating with ex-Presi- 
dent Truman’s refusal in November, 
1953, to honor the subpoena of the 
House Un-American Activities Com- 
mittee. Since no Congress has wished 


6. Wilson placed great emphasis on the in- 
forming function of Congress: ‘It is the proper 
duty of ao representative body to look diligently 
into every affair of government and to talk much 
about what it sees. It is meant to be the eyes and 
the voice, and to embody the wisdom and will of 
its constituents. Unless Congress have and use 
every means of acquainting itself with the acts 
and the disposition of the administrative agents 
of the government, the country must be helpless 
to learn how it is being served; and unless Con- 
gress both scrutinize these things and sift them by 
every form of discussion, the country must remain 
in embarrassing, crippling ignorance of the very 
affairs which it is most important that it should 
understand and direct. The informing function of 
Congress should be preferred even to its legislative 
function."' Wilson, op. cit. supra note 2, 303. 

7. See, e.g., Judge Chase's comment in United 
States v. Josephson, 165 F. 2d 82, 89 (C. A. 2d, 
1947): *‘But we have no occasion now to decide 
whether a Congressional investigation may have 
exposure as its principal goal or when, if ever, 
a statute may." 

8. Apparently Representative Dies believes that 
the primary purpose of committees investigating 
communism is exposure. See H. Con. Res. 131, 83d 
Cong., Ist Sess., introduced July 7, 1953, by Mr. 
Dies, which is intended to embody principles 
governing the methods of such committees. By its 
provisions Congress ‘‘instructs its committees in- 
vestigating communism to investigate and ex- 
pose every person, organization, and group which 
believes in, teaches or advocates communism'’. 
(Italics added). It is noteworthy, moreover, that 
Subsection (7) requires the committees to make a 
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to challenge executive action in the 
courts,!! there has been no occasion 
for courts to consider whether they 
can legitimately review such ad- 
ministrative decisions, or to define 
the limits of presidential or execu- 
tive immunity from congressional 
process.!? Thus, there exists a prac- 
tical limitation on congressional in- 
quiry, the nature of which may be 
determined only by analyses of the 
public utterances of Executives. 
There is, nevertheless, an ever-in- 
creasing body of judicial decisions 
demarcating the line between the 
powers of Congress acting through 
its duly constituted standing or select 
committees and the rights of an in- 
dividual summoned by compulsory 
process to appear before it. All of 
these cases dramatically present the 
old conundrum of the proper bal- 
ance between the conflicting interests 
of the majority and the minority 
and, increasingly, involve express ar- 
gument in terms of the constitu- 
tional paradox created by the co- 
existence of both Article I and the 
Bill of Rights. The problem of the 
mutual adjustment of these interests 
appeals to the lawyer, who, as an 
arm of the court, is presumptively 
dedicated to the preservation of in- 





“speedy determination of the facts and an affirma- 
tive finding of guilt or innocence’’. This resolution 
has been referred to the Committee on Rules. See, 
also, quotations from Mr. Dies and others cited 
in footnote 19 of Judge Edgerton's dissenting opin- 
ion in Barsky v. United States, 167 F. 2d 241, 256 
(App. D.C. 1948). Senator Kefauver emphasizes all 
three functions, acquisition of information, super- 
vision of administration, and public information, 
in the preamble to S. Con. Res. 10, 83 Cong., Ist 
Sess., introduced February 10, 1953, intended to 
establish rules for the conduct of congressional 
investigations. 

9. See, e.g., the arguments of Senator Fessenden 
of Maine defending the implied power of Congress 
to use compulsory process to coerce the attendance 
of witnesses for the purpose of obtaining informa- 
tion upon the basis of which to legislate, during 
the debate precipitated by Thaddeus Hyatt's re- 
fusal to respond to a Senate subpoena issued 
during its inquiry inte John Brown's raid on 
Harper's Ferry, quoted in McGrain v. Daugherty, 
273 U.S. 135, 161; 71 L. ed. 580, 588 (1926). Note, 
also, the considerable weight accorded by Mr. 
Justice Van Devanter to Congress’ construction of 
its own powers as evidenced not only by debate, 
but also by statutory enactment in the pages 
following. See, also, Marshall v. Gordon, 243 
U.S. 521, 543; 61 L. ed. 881, 888 (1917). 

10. President Washington and his Cabinet first 
established this principle in 1792 at the time of 
the St. Clair inquiry and followed it again in 
1796 when the House requested a copy of the in- 
structions to the United States Minister who nego- 
tiated a treaty with Great Britain. Address, 
“Government Employee Loyalty Records’ by J. 





dividual rights, and represents the 
central theme of this essay. To the 
two questions which the lawyer pre- 
viously has asked, he adds: ‘What 
are the rights and remedies of an 
individual appearing before such a 
committee?” and, “Does the measure 
of his rights represent the limits of 
congressional power?” 


The Demise of 
Kilbourn v. Thompson 


Congress’ power to investigate, like 
all of its powers, must be derived 
from express grant in the Constitu- 
tion. By virtue of Article I, Congress 
has all of the legislative powers con- 
ferred the Federal Govern- 
ment, except those vested in the 
Executive because of the theory of 
checks and balances. Congress has, 


upon 


in addition, however, certain other 
powers, such as the power to regu- 
late and to determine the qualifi- 
cations of its membership and the 
power to bring impeachments, which 
the courts have classified as judi- 
cial.18 

Oddly enough, the Supreme Court 
as late as 1880, while recognizing 
the right of Congress to investigate 
to determine the qualifications of 
its members and for the purpose of 





Howard McGrath, Attorney General of the United 


States, March 30, 1950, 2-11 reproduced in 22 
The Reference Shelf, No. 6, op. cit. supra note |, 
38-39. 

11. See the suggestion of Frank B. Horne of the 
Legislative Reference Service to the effect that o 
test of Executive immunity might be obtained by 
congressional action under its contempt power 
to imprison an administrative officer who failed 
to comply with its process. Manuscript entitled 
*“‘Subpoenaing Files from an Executive Deport 
ment’’ (May 26, 1949), quoted in Griffith, op. cit. 
supra note 3, 35. 

12. There are decisions, however, which hold 
that a subordinate is protected from contempt 
procedures in litigation when he withholds sub- 
poenaed documents in accordance with depart- 
mental directives. See, United Stotes v. Ragen, 
340 U.S. 462, 95 L. ed. 417 (1950) (Department of 
Justice); Boske v. Comingore, 177 U.S. 459, 44 L. 
ed. 846 (1899) (Treasury Department). Note that 
Mr. Justice Frankfurter assumed in the Ragen case 
that the Attorney General would be subject to 
judicial process. Note also the havoc in depart 
mental discipline which would result from passage 
of S. 960, 83d Cong., Ist Sess., introduced Febru- 
ary 10, 1953, by Mr. McCarran. This bill attempts 
to protect departmental employees from disci- 
plinary action because of testimony given of 
official documents produced before any congres- 
sional committee. 

13. Kilbourn v. Thompson, 103 U.S. 164, 189-90 
26 L. ed. 377, 386-7 (1880); Barry v. United States 
ex rel Cunningham, 279 U.S. 597, 613-6, 73 L. ed 
867, 871-3 (1928). 
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sc uring information upon which to 
bse an impeachment, indicated seri- 
ous doubts as to the right of Con- 

ess to conduct an investigation in 

| of legislation. These doubts, ex- 
pressed in Kilbourn v. Thompson, 
arose from the fact that the powers 
to subpoena witnesses and to punish 
for contempt were considered to be 
a necessary adjunct of investigating 
pre cedures. 

The Kilbourn case arose as an 
action in trespass for false imprison- 
ment brought by Kilbourn against 
Thompson, the Sergeant at Arms of 
the House of Representatives, be- 
cause of his arrest and detention 
pursuant to a House resolution after 
a failure to answer questions or to 
produce certain documents. The 
House had wanted to question Kil- 
bourn about the activities of Jay 
Cooke & Company, in which the 
United States was a_ substantial 
creditor. That firm was being ad- 
ministered in bankruptcy in the Dis- 
trict Court for the Eastern District 
of Pennsylvania, and in the bank- 
ruptcy proceeding a settlement had 
been worked out between the trustee 
of the estate and effects of the firm 
and the associates of the firm which 
was believed by some members of 
Congress to be disadvantageous to 
the numerous creditors of the estate. 
The congressional resolution under 
which Kilbourn had been originally 
summoned specifically set forth con- 
gressional desire to investigate the 
fairness of the settlement and certain 
other activities of the “real estate 
pool”. 

The Supreme Court, without de- 
ciding whether the contempt power 
might ever be exercised in aid of 
Congress’ legislative functions, con- 
cluded that Congress had no juris- 
diction to make this particular in- 
quiry. It determined that Congress 
had no power generally to investi- 


gate private affairs,!5 that the activ- 
ities of the real estate pool repre- 
sented private business, and con- 
cluded by a priori reasoning that no 
valid legislation could result from 
such an inquiry. It further held that 
because ample judicial procedures 
existed for attacking the fairness of 
the bankruptcy settlement in the 
District Court proceeding, the reso- 
lution represented an attempt to 
usurp judicial functions. 

The theory of the right of privacy 
which the Supreme Court adopted 
was not based upon constitutional 
precedent and may represent merely 
the converse of a determination that 
Congress can constitutionally have 
no official interest in the particular 
subject matter of an investigation; 
for, if a legitimate public interest 
in a certain matter exists, it would 
appear that the matter had automat- 
ically ceased to be one of merely 
private concern.'® Nevertheless, the 
right of privacy has been continu- 
ously, if unsuccessfully, urged in the 
course of subsequent litigation’ as 
a right in opposition to and a limi- 
tation upon the power of Cengress. 
Similarly, the theory that a congres- 
sional investigation may represent 
a usurpation of judicial functions 
in a pending case was to reappear 
in a later argument. 

In view of the Court's other find- 
ings, it was necessary for it to dis- 
cuss English precedent concerning 
the broad contempt powers of the 
British House of Commons only to 
answer the argument that these pow- 
ers had been written by implica- 
tion into the United States Constitu- 
tion. The English judges distin- 
guished between the power of the 
House of Commons to punish for 
contempt and the powers of the 
legislative bodies of the English col- 
onies, demonstrating that the com- 
prehensive contempt power vested 





4. 103 U.S. 164, 26 L. ed. 277 (1880). 
5. “‘Whether the power of punishment in 
ther House by fine or imprisonment goes beyond 
this or not, [to punish as an incident of the 
wer to determine qualifications of members, to 
vire attendance 8f members, and to try im- 
sachments] we are sure that no person can be 
shed for contumacy as a witness before either 
use, unless his testimony is required in a matter 
which that House has jurisdiction to inquire, 


oe 


‘*] 


and we feel equally sure that neither of these 
bodies possesses the general power of making 
inquiry into the private affairs of the citizen." 
Kilbourn v. Thompson, 103 U.S. 164, 190; 26 L. ed. 
277, 287 (1880). 

16. Moreover, public interest in the investment of 
public funds would appear to be substantial; and 
legislation controlting the nature of public de- 
positories might certainly have resulted from the 
inquiry. 
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Miriam Lashley, a native of Tulsa, 
Oklahoma, is now on the legal staff 
of Sinclair Oil and Gas Company. A 
graduate of Wellesley College and 
the Yale Law School, she has prac- 
ticed law with her father in Tulsa and 
was an attorney in the Appellate 
Division of the Tax Section of the 
Department of Justice for a while 
after her admission to the Bar. 





in the British House was a vestigial 
remainder of the judicial powers 
reposing at an early period in the 
entire Parliament before separation 
of the Lords and the Commons. They 
concluded that the colonial legis- 
latures, which did not possess this 
historical antecedent, could have the 
power only as an attribute of their 
legislative functions and had been 
reluctant to find such implied power 
as of the date of the Kilbourn case. 
Upon the basis of this historical 
analysis, Mr. Justice Miller refused to 
hold that the framers of the Consti- 
tution intended to endow the Con- 
gress with powers like those of the 
House of Commons and questioned 
the existence of the investigating 
power as a power necessarily implied 


17. See, e.g., In re Chapman, 160 U.S. 661, 
668; 41 L. ed. 1154, 1158 (1897); MecGrain v. 
Daugherty, 273 U.S. 135, 173-4, 71 L. ed. 592, 593 
(1926); Sinclair v. United States, 263 U.S. 263, 
292-5, 73 L. ed. 692, 697-8 (1928); United States 
v. Josephson, 165 F. 2d 82, 89 (C.A. 2d, 1947) 
(dissenting opinion of Judge Clark); United States 
v. Rumely, 345 U.S. 41, 58; 97 L. ed. 770, 781 
(1953) (concurring opinion of Mr. Justice Douglas). 
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from legislative functions.'8 

McGrain v. Daugherty'® settled 
finally the question raised by the 
Kilbourn case. Mally S. Daugherty, 
brother of the notorious Harry M. 
Daugherty, having twice refused to 
appear in response to summons from 
a Senate committee was ordered to 
be taken into custody by its sergeant 
at arms. Upon application for a 
writ of habeas corpus, Daugherty 
based his case mainly upon two 
premises: the first, that Congress had 
no implied power to issue compul- 
sory process to secure the attendance 
of witnesses as an incident of its leg- 
islative functions; the second, that if 
such power existed, it was improper- 
ly exercised in this case because the 
resolution under which the investi- 
gation was initiated showed on its 
face that it was an attempt to usurp 
judicial functions by trying the guilt 
or innocence of Harry M. Daugherty 
in the Senate and had no legislative 
purpose. 

Mr. Justice Van Devanter, after ex- 
haustive analysis of the practices of 
legislative generally, 
English and American, of the Ameri- 
can colonies and the American states, 
of congressional interpretation of 


bodies both 


its own powers and of the prior 
cases, concluded that the power to 
compel the attendance of witnesses 
by compulsory process for the pur- 
pose of securing information was 
a necessary incident of the legisla- 
tive function and could be legiti- 
mately derived as an implied power 
from the “legislative” power vested 





in Congress by the Constitution of 
the United States.?° 
Mr. Justice Van Devanter also 
had little difficulty in finding a legis- 
lative purpose as the basis of the 
investigation. Despite the fact that 
the authorizing resolution was vague, 
if not wholly lacking in any indica- 
tion of a legislative intent, he con- 
cluded that since Congress had the 
power to create, supervise and regu- 
late the excutive departments of the 
Government, the Court could not 
presume to conclude a priori that 
no legislation would or was intended 
to result from the investigation: 
The only legitimate object the Sen- 
ate could have in ordering the investi- 
gation was to aid it in legislating; 
and we think the subject-matter was 
such that the presumption should be 
indulged that this was the real ob- 
ject.21 
The contemporaneous case, Sin- 
clair v. United States,?* disposed of 
another facet of the Kilbourn case 
by its holding that an investigation 
did not lose its legislative character 
because of the fact that it might in- 
volve matters currently at issue in 
pending litigation. Justification for 
the continued interrogation of Mr. 
Sinclair after the institution of legal 
proceedings by the Government 
against the Mammoth Oil Company, 
in which Mr. Sinclair was sole stock- 
holder, was found in Congress’ pow- 
er to regulate the public domain. 
While the Court conceded that Con- 
gress might not compel disclosures 
for the purpose of aiding the prose- 





18. ‘‘We are of opinion that the right of the 
House of Representatives to punish the citizen for 
a contempt of its authority or breach of its 
privileges, can derive no support from the prece- 
dents and practices of the two houses of the 
English Parliament nor the adjudged cases in 
which the English courts have upheld these prac- 
tices. Nor can it be said that, taking what has 
fallen from the English judges, and especially the 
later cases on which we have just commented, 
that much aid is given to the doctrine that this 
power exists, as one necessary to enable either 
House of Congress to exercise successfully their 
function of legislation. 

“The latter proposition is one which we do not 
propose to decide in the present case, because 
we are able to decide it without passing upon the 
existence or non-existence of such a power in aid 
of legislative functions.’’ Kilbourn v. Thompson, 
103 U.S. 164, 188, 26 L. ed. 277, 286 (1880). 

19, 293 U.S. 135, 71 L. ed. 580 (1926). 

20. McGrain v. Daugherty, 273 U.S. 135, 175, 
71 L. ed. 580, 593 (1926). 

21. Idem. 273 U.S. at 178, 71 L. ed. at 594. 

22. 279 U.S. 263, 73 L. ed. 693 (1928). 
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23. Sinclair v. United States, 279 U.S. 263, 295, 


73 L. ed. 696, 698 (1928). 

24. 345 U.S. 41, 97 L. ed. 770 (1953). 

25. See, also, In re Chapman, 166 U.S. 661, 
670; 41 L. ed. 1154, 1159 (1896) [involving the 
power of Congress to determine the qualifications 
of its membership); ‘We think it affirmatively 
appears the Senate was acting within its right, 
and it was certainly not necessary that the resolu- 
tion should declare in advance what the Senate 
meditated doing when the investigation was con- 
cluded." 

26. United States v. Josephson, 74 F. Supp. 958 
(1947); 165 F. 2d 83 (C.A. 2d, 1948); cert. denied, 
333 U.S. 838, 92 L. ed. 1122 (1948); rehearing 
denied, 335 U.S. 899, 93 L. ed. 434 (1948); Barsky 
v. United States, 72 F. Supp. 58, 165 (1947); 167 
F. 2d 241 (App. D.C., 1948), cert. denied, 334 U.S. 
843, 92 L. ed. 1767 (1948). 

27. See, however, the dissenting opinions of 
Judge Clark in United States v. Josephson, 165 F. 
2d 83, 93 (C.A. 2d, 1948) and Judge Edgerton 
in Barksy v. United States, 167 F. 2d 241, 252 
(App. D.C., 1948). 

28. For cases following the Josephson and Barsky 





cution of pending suits, it concluded 
that 


The authority of that body 
directly or through its committees to 
require pertinent disclosures in aid 
of its own Constitutional power . . , 
[was] not abridged because the infor- 
mation sought to be elicited 
[might] also be of use in such suits.?3 


New Questions: 
The First Amendment Argument 
Until the decision in United States 
v. Rumely,?* the virtually conclusive 
presumption of legislative purpose” 
established in the Daugherty case 
and reiterated in the Sinclair case 
withstood some very serious attacks. 
Two cases in which such an attack 
was made, United States v. Joseph- 
son, and Barsky v. United States, 
involving the resolution creating the 
House Un-American Activities Com- 
mittee, as incorporated into statute, 
are of more than historical interest. 
In both, among numerous other ar- 
guments, an attack was made upon 
the validity of the congressional 
authorization for lack of legitimate 
legislative purpose and for unconsti- 
tutionality because it permitted in- 
vestigation into the realm of thought 
and opinion from which no valid 
legislation could result and because 
it authorized inquiries which 
abridged the right of free speech 
guaranteed by the First Amendment. 
Although the majority in both cases 
sustained the committee’s constitu- 
tionality?? and although certiorari 
was denied in both, their effect 
(Continued on page 808) 





cases, see the following, involving the same com- 
mittee: Eisler v. United States, 170 F. 2d 273 
(App. D.C., 1948); writ of certiorari dismissed, 338 
U.S. 883, 94 L. ed. 542 (1949); Dennis v. United 
States, 171 F. 2d 986 (App. D.C., 1948); 339 US 
162, 94 L. ed. 734 (1949) (limited on appeal to 
question whether government employees auto 
matically disqualified as jurors because of implied 
bias resulting from loyalty investigations); Lowson 
v. United States, 176 F. 2d 49 (App. D.C. 1949 
cert. denied, 339 U.S. 934, 94 L. ed. 1353 (1950) 
(Witness not permitted to refuse to state whether 
or not he is a Communist); Morford v. United 
States, 176 F. 2d 54 (App. D.C., 1949); reversed 
on other grounds, 339 U.S. 258, 94 L. ed. 815 (194? 
(Witness not permitted to refuse to produce 1945 
receipts and disbursements of National Counci 
for American Soviet Friendship or names of the 
organization's publications committee, who hod 
prepared and edited a magazine called the 
*“*Reporter’'); Marshall v. United States, 176 F 
2d 473 (App. D.C., 1949), cert. denied, 339 U.S 
933, 94 L. ed. 1352 (1950) (Witness not permitte 
to refuse to produce books and records relatir 
to the solicitation and disbursements of fund 
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The Amending Power: 


The Ebinger Proposal 


by William Logan Martin + of the Alabama Bar (Birmingham) 


® Since the adoption of the Constitution and the ratification of the Bill of 
Rights shortly thereafter, only thirteen changes have been made in our basic 


law. In this article, Mr. Martin discusses the post-adoption history of Article V, 


giving particular attention to the question whether the present system of amend- 


ment allows enough participation by the states in the amending process. 





®" Upon the adjournment of Con- 
gress in 1953 approximately eighty- 
three proposals to amend Article V 
of the Constitution had been intro- 
duced in that body. Of these, fifty- 
nine duplicated a prior effert. The 
writer undertook heretofoie to set 
out the use by the states of the right 
to apply to Congress to call a con- 
vention to submit amendments to 
the Constitution, the history and 
purposes of Article V and the difficul- 
ties that have arisen over the years 
with respect to the submission of 
constitutional amendments.? In the 
light of the history of the movement 
to secure amendments, one may well 
ask, have these difficulties grown so 
great that it has become impossible 
to amend the Constitution by order- 
ly process? Has the intention of the 
framers been thwarted? In the Coa- 
vention of North Carolina, Mr. Ire- 
dell, one of the first Justices of the 
Supreme Court, said that “the consti- 
tution of any government which can- 
not be regularly amended, when its 
lefects are experienced, reduces the 
eople to this dilemma—they must 
either submit to its oppressions, or 
ring about amendments more or 


. the constitu- 
tion before us, if it be adopted, can 
be altered with as much regularity 


less by a civil war 


and as little confusion as any act of 
assembly; not indeed quite so easily, 
which would be extremely impolitic; 
but it is a most happy circumstance, 
that there is a remedy in the system 
iuself for its own fallibility, so that 
alterations can without difficulty be 
made agreeable to the general sense 
of the people.”? Discussing the gen- 
eral question of amendment in the 
Convention of 1787, Mr. Madison 
noted that the Dutch, who lacked the 
express power of amendment, had 
made several attempts to amend 
their system without success and that 
the few alterations made in it were 
by tumult and faction and for the 
worse.? Obviously, the necessity of 
assuring the states of their power of 
amending the Constitution influ- 
enced the Convention in 1787 to re- 
ject the Virginia plan and in its place 
provide the second or convention 
method, which has never been used 
to finality, but only to press Congress 
into action, as in the single case of 
the Seventeenth Amendment. 

In 1876 Senator Ingalls (Ill.), as a 


consequence of the Hayes-Tilden 
election of that year, introduced a 
resolution recommending that the 
legislatures of the states apply to 
Congress to call a convention to re- 
and amend the Constitution, 
making provision for the member- 
ship of the Convention, that it as- 
semble in Columbus, Ohio, and re- 


vise 


port “such alterations and amend 
ments in the nature of an entire in- 
the President, who 
should submit the same to state con- 
ventions under recommendations of 
the respective legislatures.* 

The purpose of this article is to 
discuss the proposed amendments to 
Article V. This is a subject which 


strument” to 


has become of interest to the mem- 
bers for the reason, among others, 
that such a proposal was referred by 
the House of Delegates on August 
27, 1953, to its Committee on Juris- 
prudence and Law Reform, with di- 
rection to study and report at the 
March meeting of the House of Dele- 


1 The Amending Power’’, 39 A.B.A.J. 21, 124 

2. Elliot's Debates in the Several State Conven- 
tions on the Adoption of the Federal Constitution, 
Vol. IV, 2d Ed. (1836), page 182. 

3. Farrand, The Records of the Federal Conven- 
tion, Revised Edition (1937), Vol. 1, pages 475-6. 

4. Annual Report of the American Historical 
Association 1896, Proposed Amendments to the 
Constitution of the United States during the First 
Ceatury of Its History, being Document number 
353,, Part 2, House of Representatives, 54th Cong., 
2d Sess. It was prepared by Herman V. Ames, 
University of Pennsylvania, as a competing essay 
for the best monograph, based upon original in- 
vestigation in history, page 284. This work is here 
cited as ‘‘Ames”’ 
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gates. At the meeting the Committee 
expressed the view that there was suf- 
ficient merit to the subject matter 
of the proposal to justify serious con- 
sideration of and debate upon the 
matter by the House at an appropri- 
ate time and recommended that the 
resolution be recommitted for fur- 
ther study and report at the next An- 
nual Meeting of the Association, an 
action which was taken by the 
House. The amendment is the result 
of considerable study and research 
by John B. Ebinger, a member of 
the American Bar Association from 
Klamath Falls, Oregon, and a former 
member of the board of governors 
of the Oregon State Bar. It is as fol- 
lows: 
ARTICLE V 
The Congress, whenever two thirds 
of both houses shall deem it necessary, 
shall propose amendments to this Con- 
stitution, or on the application of the 
legislatures of two thirds of the sev- 
eral states shall call a convention for 
proposing amendments; or the legis- 
lature of any state, whenever two 
thirds of each house shall deem it nec- 
essary, may propose amendments to 
this Constitution by transmitting to 
the secretary of state of the United 
States and to the secretary of state of 
each of the several states a certified 
copy of the resolution proposing the 
amendment, which shall be deemed 
submitted to the several states for rati- 
fication when certified copies of reso- 
lutions of the legislatures of any 
twelve of the several states by two 
thirds of each house shall have been so 
transmitted concurring in the proposal 
of such amendment; which, in any 
case, shall be valid to all intents and 
purposes as part of this Constitution 
when ratified by the legislatures of 
three fourths of the several states; pro- 
vided, that no state, without its con- 
sent, shall be deprived of its equal 
sufferage in the Senate. Controversies 
respecting the validity of an amend- 
ment shall be justiciable and be deter- 
mined by the exercise of the judicial 
power of the United States.5 


It will be noted that the additions 
proposed to Article V are in two 
respects: 

1. The legislature of any state by 
a two-thirds vote may propose an 
amendment to the Constitution to be 
submitted when twelve states shall 
have filed certified copies of concur- 
ring resolutions. 

2. The validity of an amendment 
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is justiciable and shall be determined 
by the exercise of the judicial power 
of the United States. 

A further change in Article V as 
it now exists is that the office of a 
state ratifying an 
amendment is eliminated. 

The advantages of the Ebinger 
amendment appear to be: 

1. It provides a practical method 
of proposing amendments by the 
states. 


convention in 


2. The language is clear and un- 
equivocal. 

3. The procedure is simple and di- 
rect. 

4. All essential features and safe- 
guards of Article V are retained. 

At first glance the Ebinger amend- 
ment appears novel. But it is not. 
Six proposals introduced from 1911 
to 1933, may be listed under this 
head.® 

In discussing the amendments 
heretofore proposed to Article V, it 
might be said that the fields in which 
the proposals lay are the following: 
(1) A convention and methods of 
calling it, by Congress and the states; 
(2) The submission and ratification 
of amendments proposed (a) by peti- 
tion, (b) by the states, (c) by Con- 
gress, (d) by convention. 

I 
A ConveNTION—To Be CALLep By 
CONGRESS 

The first call for a convention was by 
Virginia in 1788, to consider amend- 
ments proposed by the ratifying con- 
ventions of the colonies.? An early 
proposal for a national convention 
was introduced by Mr. Florence 
(Pa.) in 1861, on the eve of the Civil 
War. It provided that “the reserved 
power of the people in three fourths 
of the States to call and form a na- 





5. New matter in italics. Formal approval of the 
Ebinger proposal has been expressed by the legis- 
latures of South Dakota, Illinois and Alabama, in 
the order named, by adoption of appropriate 
resolutions in their legislative sessions of 1953 to 
bring about the submission of the amendment. 

6. Footnotes 23, 29, 31, 33, 34, 35. 

7. “The Amending Power'’, 24. 

8. Ames 283. 

9. Ames 292-3. 

10. Ames 293. 

11. Proposed Amendments to the Constitution, 
H.D. No. 551, 70th Cong., 2d Sess., by M. A. 
Musmanno, member of the Bars of Pennsylvania 
and the District of Columbia, member of the Penn- 
sylvania legislature. This work covered the amend- 





tional convention to alter, amend, or 
abolish this Constitution, according 
to its provisions, shall never be ques- 
tioned, notwithstanding the direc- 
tion in Article V of the Constitu- 
tion.”8 

In 1864 Senator Henderson (Ky.) 
proposed that a majority of the mem- 
bers of Congress and a majority of 
the states might apply for a conven- 
tion.® Mr. Porter (Va.) in 1873 pro- 
posed that Congress might call a con- 
vention by a three-fifths vote,!° and 
should be required to call a conven- 
tion on the application of any num- 
ber of states embracing three fifths 
of the population of the several 
states. In 1911, to make less difficult 
a successful application by the states 
for a convention, it was proposed 
by Senator Owen (Okla.) that a ma- 
jority of the states be sufficient au- 
thority for Congress to call a conven- 
tion. He introduced like amend- 
ments in the five succeeding Congres- 
ses,!1 as did Mr. Lafferty (Ore.)!? and 
Mr. Thompson (Kan.)!% in 1913. 

Mr. Bryan (Wash.) in 1915 pro- 
posed that at the presidential elec- 
tion next after the ratification of the 
amendment, and every fifth such 
election thereafter, and at such other 
such elections as a majority of Con- 
gress or a majority of the states 
should determine, the question 
“Shall there be a convention to pro- 
pose amendments to the Constitu- 
tion .. .” shall be submitted to the 
states.14 

A number of resolutions author- 
ized Congress to call a convention by 
a majority vote of its members. Mr. 
Crumpacker (Ind.) introduced such 
a proposal in 1913,15 and Mr. Berger 
(Wis.) in 1911, 1921, 1926'* and 
1928.17 





ments introduced in the forty-year period begin- 
ning in 1889 and followed the plan begun by 
Professor Ames in his prior study, page 195. It is 
here cited as ‘‘Musmanno.” 

12. Musmanno 192. 

13. Musmanno 194. 

14, Musmanno 197. 

15. Musmanno 192. 

16. Musmanno 194. 

17. Proposed Amendments to the Constitution 
of the United States Introduced in Congress from 
the 69th Cong., 2d Sess. through the 79th Cong 
(December 6, 1925, to January 3, 1947), Revised 
by Senate Library under direction of Carl A. 
Loeffler, Secretary of the U. S. Senate (1947), No 
62; H. J. R. 281, 70th Cong. Ist Sess. This docu- 
ment is referred to herein as ‘‘Loeffler’’. 
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In 1920 Mr. MacGregor (N. Y.) 
oposed that upon the application 
the people of two thirds of the 
ites by referendum, Congress 
ould call a convention to submit 
1endments.!8 


II 
CONVENTION—APPLICATION BY 
STATES 
In 1864 Senator Henderson (Mo.) 


proposed that a majority of the states 
be authorized to apply for a conven- 
tion to submit amendments.!® Mr. 
Porter (Va.) proposed in 1873 that 
Congress be required to call a con- 
vention on applications by any num- 
ber of states embracing three fifths 
of the population of all the states.*° 

Mr. Chandler (N. Y.) in 1913 and 
1916 would amend so as to authorize 
one fourth of the states containing 
one fourth of the population to call 
a convention, either by their legisla- 
tures or by vote of a majority of 
electors voting thereon.*1 Mr. Bor- 
land (N. Y.) in 1924 proposed a ma- 
jority vote of the people of two 
thirds of the states as sufficient to re- 
quire the calling of a convention.*? 

Senator Brookhart (Iowa) in 1932 
proposed an amendment that would 
permit any state to submit an amend- 
ment to its people to be voted on at a 
general election. Upon approval of 
the proposal by a majority of the vot- 
ers in at least two thirds of the states 
within four years from the date of 
the proposal, it should be submitted 
te the people as Congress might pro- 
vide, at the next presidential election 
occurring more than ninety days aft- 
er the adoption of the proposal by 
two thirds of the states and not there- 
after.28 

It is noted that the proposals in 
the field of state activity provide gen- 
erally for the ratification by popular 
vote, as did Senator LaFollette’s.** 

Ill 


SUBMISSION AND RATIFICATION OF 

\MENDMENTS PROPOSED BY PETITIONS 
Mr. Igoe (Mo.) in 1914 proposed a 
method by petition of 10 per cent of 
the voters of a majority of the states, 
the amendment to be voted on in a 
national referendum.*° Senator Cum- 
mins (Iowa) in 1915 proposed that 


upon the presentation to the Presi- 
dent of a petition of 15 per cent of 
the voters of one half the states, the 
amendment should be considered 
formally proposed and the President 
should submit it to the states for rat- 
ification.?® 

Senator Pomerene (Ohio) pro- 
posed in 1919 that upon the submis- 
sion to the secretary of state of a peti- 
tion signed by 500,000 voters asking 
for an amendment, that official 
should submit the question to the 
people at the next regular congres- 
sional election. If the petition be 
signed by one million voters, a spe- 
cial election should be called for the 
purpose.?? 

An identical proposition was sub- 
mitted by Mr. Emerson (Ohio) in 
1919, Mr. Morin (Pa.) in 1921, and 
Mr. Dyer (Mo.) in 1928.78 


IV 


SUBMISSION AND RATIFICATION OF 
AMENDMENTS PROPOSED BY THE 
STATES 
Senator Bristow (Kan.) thought that 
while ratification should be difficult, 
and therefore that part of the system 
should remain as it is, the matter 
of proposal should be simple. He pro- 
posed in 1911 that whenever the leg- 
islature of any state wishes the Con- 
stitution altered, it shall pass a reso- 
lution embodying the proposed 
amendment and send a copy to the 
secretary of state, who shall without 
delay transmit a copy to the governor 
of every state, to be brought before 
the legislature at its next session. In 
1912 Mr, Jackson, and in 1914 Mr. 
Doolittle, both from Kansas, intro- 
duced practically the same resolu- 

tion.?? 

Mr. Thompson's proposal (1913) 
was among the first to authorize a 
majority of the legislatures of the 
states to propose amendments.*%° 

By Senator Cummins’ plan (1914) 
sixteen states were sufficient to pro- 
pose amendments. The Committee of 





18. Musmanno 193. 

19. Ames 292-3. 

20. Ames 293. 

21. Musmanno 193. 

22. Musmanno 198. 

23. Loeffler No. 163, 
Ist Sess. 

24. Musmanno 194. 


S.J.R. 146, 72d Cong., 
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William Logan Martin has practiced 
1920. A 
graduate of the United States Military 


law in Birmingham since 


Academy, he received his law degree 
at the University of Alabama in 1908 
and entered practice in Montgomery. 
He served as Attorney General of Ala- 
bama from 1915 to 1918, was a major 
in the Army during World War | and 
a judge of the 15th Alabama Judicial 
Circuit in 1919 and 1920. 





the Judiciary opposed the proposal, 
but only on its inability to agree 
on details.*! But the minority report 
of forty years ago applies so aptly to 
our situation today, that quotations 
from it are justified. Senators Cum- 
mins and Ashurst in the expression 
of their views said: 


Aside from the provision for a con- 
stitutional convention, which is prac- 
tically of no avail, amendments to the 
Constitution must be initiated by Con- 
gress by a two-thirds vote of each 
House. No matter how generally the 
people desire a change in their organ- 
ic law, they are powerless unless Con- 
gress, burdened as it is with a load of 
legislation and hampered with its va- 
riety of interests, has the inclination to 
adopt the resolution necessary for the 
submission of the proposed amend- 
ment. A constitution ought to be the 
direct declaration of the people rather 
than the declaration of a legislative 
body representing the people. A con- 
25. Musmanno 197 
26. Musmanno 196-7. 

27. Musmanno 198. 
28. Musmanno 199. 
29. Musmanno 191-2 
30. Musmanno 194-5 
31. Musmanno 196 
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stitution controls legislation, and it 
seems illogical to subject it to the 
judgment of the legislature it is to 
govern. The people should be able to 
initiate amendments to State constitu- 
tions which are limitations upon pow- 
er, and much more should they be able 
to initiate amendments to the Federal 
Constitution, which is a grant of pow- 
er. 

The members of the committee who 
sign these views are not in entire agree- 
ment with respect to all parts of the 
resolution. Some of them are of the 
opinion that the legislatures of a rea- 
sonable number of the States should 
have the right to require the submis- 
sion of an amendment, and that it is 
not wise to extend the right to primary 
voters to be exercised through peti- 
tion. Others believe that the right of 
initiation should be given not only to 
State legislatures but also to the voters 
under proper restrictions. They are, 
however, of one mind in this, that 
there should be submitted to the States 
for approval or rejection an amend- 
ment providing that either a propor- 
tion of the States or a proportion of 
the people, or both, should have the 
power to initiate amendments to our 
Constitution. 


Senators Walsh and Borah fav- 
ored “, .. an amendment to the Con- 
stitution permitting it to be amend- 
ed on conditions much less onerous 
than those imposed by the Conven- 
tion of 1787... .” 

Senators Nelson and Overman fa- 
vored so much of the resolution as 
permitted the legislatures of the sev- 
eral states to propose amendments. 

Senator Chilton (W. Va.) said:%? 


It is not strange that the States as 
well as the people thereof should find 
that a Constitution adopted in 1789 
needs amendment now; nor is there 
cause for wonder that they feel that 
the existing method of making such 
amendments is cumbersome. The first 
gauntlet to be run is the Congress, 
where the amendment must receive 
two-thirds majority in both branches 
before it can be submitted to the peo- 
ple. Under the rules of the Senate 
one-third of the membership has the 
power to prolong a debate indefinitely. 
Thirty-two Members (one-third of the 
Senate’s membership) can delay and 
debate a resolution to amend the 
Constitution indefinitely; therefore it 
is in the power of one-third of the 
Senate, even a less number, in fact, to 
prevent the submission of an amend- 
ment. I think, therefore, that to give 
a reasonable number of States the 
power to submit an amendment for 
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ratification is wise and is demanded by 

the present situation. 

The resolution does not abolish the 
present method of amending the Con- 
stitution. It adds another method, and 
would be used, probably, only in those 
instances where the people demanded 
the submission of the amendment and 
tired of the delays of Congress. By 
either method the same solemnity for 
ratification is required. 

In 1916 Mr. Gray (Ind.) pre- 
sented an amendment authorizing 
two thirds of the states to submit a 
proposal through a majority vote of 
the electors in such states.%% 

Mr. Lea (Calif.) proposed in 1931 
that within the period of five years, 
a majority of the states could apply 
to Congress for submission of specific 
amendments and Congress is re- 
quired to propose the same.*+ 

Mr. Kelly (Pa.) in 1933 submitted 
a like proposal, which also author- 
ized “competing measures” by Con- 
gress.35 


Vv 


AMENDMENTS PROPOSED BY CONGRESS 
(A) Changes with Respect to 
Adoption and Submission 
The earliest proposal, short of an 
amendment, was by Rhode Island. 
That state ratifying the Constitution 
in 1790 proposed as a further guar- 
anty of her rights as a state, that 
after 1793 no amendment be made 
without the consent of eleven of the 
states theretofore united under the 

Confederation.*® 

Influenced no doubt by the flood 
of amendments introduced to change 
the method of electing the President, 
due to the defeat of Jackson, Mr. 
Herrick (Me.) in 1826, proposed 
that no amendment be introduced 
save every tenth year.? 

In 1866 a proposal was made with 
the intention of provoking full pub- 
lic discussion of amendments. It was 
planned to submit an amendment 
for ratification to a legislature elect- 
ed after submission of the amend- 
ment, or to a legislature the mem- 
bers of the most popular branch of 
which should be chosen next after 
the submission of the amendment, 
and at its first session, and not more 
than three years from the passage 


of the resolution. This change was 
first proposed by Mr. Buckalew (Pa.) 
upon the debate of the Fourteenth 
Amendment in 1866.58 Mr, 
(Va.) proposed (1873) that the neces- 


Porter 


sary vote be three fifths of the mem- 
bers of Congress.°% 

A number of proposals were in 
troduced authorizing Congress to 
submit an amendment by a majority 
of both Mr. Crumpacker 
(Ind.) introduced such an amend 
ment in 1913;4° Senator LaFollette 
(Wis.) in 1912 and 1913; Mr. 
Thompson (Kan.) in 1913;4! and Mr. 
Bryan (Wash.) in 1915.4% Senator 
Owen’s (Okla.) like proposal 
contained an interesting item, no 
doubt due to the fact that the House 
had adopted the resolution for the 
direct election of senators six times 
before the Senate acted,** to the 
effect that if one of the Houses twice 
rejected the proposal made by the 
other, or failed to act favorably 
within three months, the proposing 
House might proceed as if it had the 
consent of the other.** 

Mr. Garrett (Tenn.) introduced 
amendments in the 67th to the 70th 
Congresses (1921-28), providing that 
all amendments should be ratified 
by state legislatures, at least one 
house of which should have been 
elected subsequent to the date of 
the proposal of the amendment, as 
did Senator Wadsworth (N.Y.) in 
the same Congresses except the 70th. 
Mr. Garrett’s resolution in the 70th 
Congress was reported favorably but 
did not reach a vote.*® 

(B) Time Allowed for and 
Method of Ratification 
Mr. Buckalew (Pa.) in 1866, pro- 
posed three years as the period dur- 


houses. 





32. Senate Rep. 147, Pt. 2, 63d Cong. 2d Sess. 
(1914). 

33. Musmanno 198. 

34. Loeffler No. 195; H.J.R. 61, 
Ist Sess. 

35. Loeffler No. 311; H.J.R. 615, 72d Cong 
2d Sess. 

36. Ames 292. 

37. Ames 285. 

38. Ames 288. 

39. Ames 293. 

40. Musmanno 192. 

41. Musmanno 194. 

42. Musmanno 197. 

43. ‘‘The Amending Power”, 

44, Musmanno 195. 

45. Musmanno 201. 
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g which the states were allowed to 
tify an amendment,*® Senator 
Chilton (W. Va.)*7 and Mr. Thatch- 
(N.Y.),48 five years. Ten others 
ive presented proposals ranging 

mm five to eight years.*® 

Proposals have been submitted by 
Senator Henderson (Mo.) in 1864, 
that a vote of two thirds of the 
states be sufficient for ratification;5¢ 
by Senator Davis (Ky.) in 1869,54 
Mr. Gray (Ind.) in 1916,52. Mr. 
Grifin (N.Y.) in 1927,53 and Sen- 
ator Brookhart (Iowa),5¢ approving 
a majority of electors of three fourths 
of the states; by Mr. Porter (Va.) 
1873, a majority of electors quali- 
fied to vote for representatives in 
Congress,55 and Senator Pomerene 
(Ohio) 1919, a majority vote, the 
amendment resulting from _ peti- 
tion.56 The resolutions of Mr. Gar- 
rett (Tenn.) and Senator Wadsworth 
(N.Y.) in 1921-28, authorized a state 
by legislative action to require con- 
firmation by popular vote. Mr. Gar- 
rett’s resolution in the 70th Con- 
gress was reported favorably, but 
did not reach a vote. Senator Wads- 
worth’s amendment in 1923 was re- 
ported back with an amendment 
which completely changed the scope 
of the original proposal, substitut- 
ing ratification by the people for 
that by the legislature.5? 

The proposal of Mr. Lea (Calif.)5§ 
provided for the submission by 
the states to the electors thereof at 
the next general election for mem- 
bers of the House, after four months 
from the date of such proposal. 

Mr. Thompson in 1913 proposed 
ratification by a majority of legis- 
latures.59 

Senator LaFollette in 1913® and 
Mr. Igoe in 1914,®! proposed rati- 
fication by a majority of electors 
in a majority of the states and a 
majority of all electors voting. 

Proposals by Senator Owen® 
(1911-23) and Mr. Kelly® (1933) re- 
quired ratification by a majority of 
electors voting, in a majority of con- 
gressional districts and a majority 
of all votes cast; a copy of the ar- 
guments on both sides, prepared by 
(wo committees composed of leading 
representatives of both sides, to be 





submitted to each voter; all at the 
expense of the United States. 

Senator Jones (Wash.) in 1924 pro- 
posed that the vote by the legislature 
should be submitted to the voters, 
which was agreed to by the Senate, 
since the main proposal concerned 
submission to a legislature elected 
after the date of the proposal; upon 
reconsideration the amendment was 
stricken.*4 

An unusual type was proposed 
by Mr. Juul (IIl.) in 1919, that rati- 
fication should continue to be by 
state legislatures, but that the vote of 
each state should be equal only to its 
strength in the electoral college, 
and that three fourths of this com- 
bined voting strength should be re- 
quired for ratification. 

Mr. Goss (Conn.) in 1932 proposed 
that no amendment conferring on 
the Government of the United States 
any added powers over the people 
or over any of their individual rights, 
or relating to any of their existing 
powers or rights, should be valid 
unless ratified by electors in three 
fourths of the states.® 

Mr. Barry (Conn.) in 1937 pro- 
posed a new Article V providing for 
the ratification of amendments by 
a majority of the electors in three 
fourths of the states within one year 
of the proposal.*? 

Ten resolutions have been sub- 
mitted containing the provision that 
until three fourths of the states shall 
have more than one 
fourth of the states shall have re- 
jected a proposed amendment, any 


ratified, or 


state may change its vote. Two pro- 
posals provided that if at any time 
more than one fourth of the states 


46. Ames 288. 

47. Musmanno 205 (1914). 

48. Loeffler Nos. 269, 310; H.J.R. 333, 72d Cong 
Ist Sess., (1932); H.J.R. 614, 72d Cong. 2d Sess. 
(1933). 

49. Musmanno 205. 

50. Ames 293. 

51. Ames 294. 

52. Musmanno 198. 

53. Loeffler No. 42; 
Ist Sess. 

54. Loeffler No. 163, S.J.R. 146, 
Ist Sess 

55. Ames 293. 

56. Musmanno 198-9 

57. Musmanno 201. 

58. Loeffler No. 195; 
Ist Sess. 


H.J.R. 67, 70th Cong. 


72d Cong. 


H.J.R. 61, 72d Cong. 


The Amending Power 





should have rejected the proposed 
amendment, such rejection should 
be final and further consideration 
thereof by the states should cease.®§ 
Senator Wadsworth introduced an 
amendment in 1921, containing a 
provision that when any amendment 
should be rejected or defeated in 
more than one fourth of the several 
states, the same could not be pro- 


posed again within two years.® 


VI 
AMENDMENTS 
PROPOSED BY CONVENTION 
METHODS OF RATIFICATION 

Six methods of ratification of amend- 
ments proposed by convention have 
been offered. Senator Henderson, 
in 1864, proposed ratification by 
legislatures or conventions in two 
thirds of the states.7° Mr. Porter in 
1873 proposed ratification by a ma- 
jority of electors, pointing out that 
this system was in effect in many 
state constitutions.7! Mr. Chandler's 
proposal (1913, 1916) called for rati- 
fication either by legislatures, or by 
a majority of electors in a majority 
of states and a majority of all elec- 
tors.’* Senator Owen's proposal 
(1911-1923) sought ratification by a 
majority of electors in a majority of 
congressional districts and a majority 
of all electors.7? Mr. Bryan (Wash.) 
in 1915 provided for ratification by 
two-thirds vote of the electors,™4 Mr. 
MacGregor (N.Y., 1920) by three- 
fourths.75 


VII 
RATIFICATION OF AMENDMENTS PRo- 
POSED BY THE STATES 
Mr. Thompson’s proposal in 1913 


(Continued on page 802) 


59. Musmanno 194-5. 
60. Musmanno 194. 
61. Musmanno 197. 
62. Musmanno 195. 
63. Loeffler No. 311; 
2d Sess. 
64. Musmanno 203. 
65. Musmanno 199. 
66. Loeffler No. 171; 
Ist Sess. 
67. Loeffler No. 550. 
68. Musmanno 206 
69. Musmanno 206. 
70. Ames 293. 
71. Ames 293. 
72. Musmanno 193. 
73. Musmanno 195. 
74, Musmanno 197-8. 
75. Musmanno 193. 


H.J.R. 615, 72d Cong. 


H.J.R. 171, 72d Cong. 
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= Practice Before Administrative Agencies 


Some lawyers doubted the wisdom of the innovations 
involved in the sudden advent of so many new adminis- 
trative agencies. Yet, without them we had not seemed 
able to find a way to shorten the time and cut the cost 
in lawsuits. 

Litigants were becoming more and more impatient. 
And we have always known that the right and power to 
determine who may stand forth and speak for the rights 
of others lies with the people themselves, their legisla- 
tures and their courts. Thus the burden is and always 
has been on us, the lawyers, to justify the confidence 
placed in us in according us the privilege of member- 
ship in an honorable profession with all its concomitant 
responsibilities. 

Anyway, these agencies are now woven into the pat- 
tern of our system for the administration of justice; and 
no inconsiderable body of law has developed and is still 
developing in relation to their operations. 

The usefulness of administrative law has been amply 
demonstrated. But its processes are far from perfect. 
Much study and many changes still lie ahead. 
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In his very clear statement of the similarities and 
differences in the practice before courts and administra. 
tive agencies, Charles S$. Rhyne writes elsewhere in this 
issue a most lively and useful exposition. He is, in gen- 
eral, reassuring. For example, he says of hearing exam- 
iners: 

Your case will generally be heard by a hearing examiner. 

It has been my experience that most of our federal hear- 

ing examiners are extremely able men. They are, with some 

exceptions, lawyers, learned in their specialized fields and 
with considerable experience in the trial or hearing of cases. 

In general, they have all of the qualifications of courage, 

impartiality and broad legal competence possessed by our 

federal and state judges. In addition to that, they are 
specialists, 

But Mr. Rhyne goes on to say: 


In no other forum can a party litigant fire the judge or 
control the amount of his compensation—but agencies who 
are litigants have those powers. This is a deplorable situa- 
tion which does exist and which must be accepted until the 
Administrative Procedure Act is amended to make hearing 
examiners independent so as to remove all doubt of their 
ability to render impartial decisions for or against the 
agency’s position. You can proceed, however, with the as- 
surance that the corps of federal hearing examiners is com- 
posed of able, competent and fair men... . 


Many other subjects of importance in this sort of 
practice are dealt with in this interesting article. The 
author points out the similarity between practice in 
court and before an agency; he comments upon the in- 
formalities in the agency practice and their significance; 
he calls attention to the free use of interlocutory appeals 
in the agency proceeding and emphasizes the impor- 
tance of findings of fact, which do not support conclu- 
sions already reached by some court, but are conceived 
for persuading the agency how to find, how to rule 
and, in effect, how to decide. 

Mr. Rhyne compresses into small compass much val- 
uable material. 


An Obscure Member of Society 


In a decision which was reviewed in the August issue of 
the JouRNAL the court of one of our Eastern states spoke 
in this vein of the plaintiff: “like most of us, an obscure 
member of society”. The contributions to jurisprudence 
which have come from litigation instituted by “an ob- 
scure member of society” are noteworthy. 

Nicholas Wolf, who lived about 400 years ago, was an 
obscure member of society into whose close there 
strayed one day the cattle of a neighbor, Henry Shelley. 
When Wolf sued Shelley in trespass, he thereby afforded 
Edward Coke, later Lord Chief Justice of England, his 
first opportunity to gain the attention of the entire 
bench of England, and he also gave the judges, sitting 
en banc, occasion to pronounce the Rule in Shelley's 
Case. That rule has governed land titles for three cen- 
turies and has become a feature of virtually every bar 
examination. It is sometimes remarkable what an ob- 
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Editorials 





cure member of society can accomplish when he lends 
\is name to litigation. 

About 185 years ago an individual by the name of 
Scott, who is described as “‘an infant”, instituted an 
iction in the King’s Bench based upon the fact that a 
niscreant by the name of Shepherd threw a lighted 
,quib into a market house where the gingerbread man, 
in an affort to save his wares from damage, gave it a 
throw and presently it exploded in Scott’s face. In that 
way, Scott, “the infant”, made his way into legal annals 
and gave to us the rule that intervening causes do not 
defeat proximate cause. Seemingly this case represented 
the product of Scott’s life, for he never again came to 
public attention. 

Marbury, of Marbury v. Madison, was a humble jus- 
tice of the peace whose name possibly would have been 
revered only locally had it not achieved immortality 
through the decision of the great Chief Justice which 
gave to America the doctrine of judicial supremacy. 
Few can recall Marbury’s fate, but his name will endure 
as long as the Constitution. 

Many obscure members of society long for ways in 
which they can, with nothing but a slender purse, 
accomplish something of lasting value for their fellow- 
men. It is not the purpose of these lines to recommend 
champerty, but it is singular what a few dollars spent 
upon a lawsuit have done for some men and, through 
them, for jurisprudence. Dred Scott, the lowly slave, 
would have gone to his grave unsung but for the deci- 
sion which bears his name. Litigation has a peculiar 
quality for providing a memorial occasionally for ob- 
scure individuals and at the same time for promoting 
the progress of the law. 

When one hears of such cases as Rylands v. Fletcher, 
Pennoyer v. Neff, Erie Railroad v. Tompkins, Palsgraf 
v. Long Island Railroad, and Dartmouth College v. 
Woodward, he may be puzzled to identify the person 
who instituted the case and thereby achieved immortal- 
ity, even in his personal obscurity. But he may be 
equally puzzled to recall the deceased who sleeps under 
a grandiose memorial in a cemetery. In time the memo- 
rial may be destroyed by vandals or inclement weather, 
but the Rule in Shelley's Case has shown remarkable 
endurance. Indeed, memorials such as Marbury v. Madi- 
son appear to grow; they increase with the passing years 
in the esteem in which they are held. Who would not 
like to achieve the enduring fame of John Peter Zenger, 
the German immigrant who established freedom for the 
press, even at the cost of indictment and imprisonment? 
Sometimes a dollar invested in a lawsuit will become an 
immortal dollar more readily and more surely than one 
devoted to any other cause. The law is much indebted 
to the “obscure members of society”. For the most part, 





they are people of principle who are prepared to fight 
for their rights. They are entitled to their memorials. 


ws Judicial Reform 


Our objective is not to direct criticism at those who now 
occupy the Bench. We are beneficiaries of conscien- 
tious service by many able and upright judges. That is 
not to say that none could be improved, for it would be 
fatuous indeed to expect uniformity of perfection. To 
this the human race does not lend itself. What we seek is 
a system of selection offering reasonable prospect of a 
greater percentage of high quality. 

In our philosophy of government in general we have 
long since become abundantly convinced that we can- 
not tolerate a tyrant, no matter how benevolent, and 
hope to retain our liberties and govern ourselves. We do 
not claim infallibility. Progress in that direction is an 
evolutionary process. But we do claim the right to try, 
to err and to improve and mend our ways as we carry 
on. 

So it is with the methods we follow in choosing our 
judges. No governmental activity is of more vital im- 
portance to the well-being of the people than the admin- 
istration of justice by those who occupy exalted posi- 
tion on the Bench. The argument that the right to 
vote for judges at the polls is sacred and must not be 
denied the citizen cannot be lightly brushed aside. But 
history seems to justify the conclusion that over the 
years we are served by more good judges, that there is 
less delay and that just results are more certain if in 
the first instance appointments are made by executive 
authority from lists submitted by commissions of some 
sort, carefully selected, at least to some extent, by voice 
of the voters, and not to be juggled at the pleasure of the 
appointing authority. 

The experience in New Jersey has been edifying and 
stimulating. It should encourage other jurisdictions to 
keep trying. The story is dramatically told by Joseph 
T. Karcher in his excellent article in this issue, begin- 
ning at page 759. 

Also in our magazine this month, beginning at page 
755, appears an absorbing article by Barnabas F. Sears, 
telling of the tireless efforts made in Illinois to revise 
the judicial article of its constitution. 

The first battleground was the state legislature, and 
here the fight was carried on by a joint committee of 
The Chicago Bar Association and the Illinois State Bar 
Association under the brilliant leadership of Mr. Sears, 
ably supported by the laity. They struggled valiantly 
down to the wire and were only defeated at the last 
moment. Their struggle has only begun and although 
defeated in their initial effort there is every reason to 
believe that they will eventually succeed. 
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Two Comments on Treasury Department Circular 230 


™ The June issue of the Journal carried a short note on the pending revision 
of Treasury Department Circular 230, relating to practice before the Treasury 
Department. The item brought a reply from Mark E. Richardson, Chairman of 
the Committee on Relations with the Bar of the American Institute of Account- 
ants and Co-Chairman of the National Conference of Lawyers and Certified 
Public Accountants. Mr. Richardson's letter is published here, followed by a re- 
ply written by Edwin M. Otterbourg, a member of the Journal's Advisory Board 
and a former Chairman of the Association's Committee on Unauthorized Prac- 


tice of the Law. 





® The article on Treasury Depart- 
ment Circular 230 in your June issue, 
page 493, makes the following un- 
supported charge: “The American 
Institute of Accountants has 
posed that the Treasury Department 
should grant the accountants a fed- 
eral license to engage in what would 
constitute the unauthorized practice 
of law in various states of the 
Union.” 

This implies that “unauthorized 
practice of law” in the income-tax 
field has been clearly defined in the 
states, which is not true. The few 
court decisions are in conflict. The 
leading Bercu decision in New York 
contradicts the philosophy of your 
article. 

More importantly, your statement 
implies that accountants are asking 
for some new or extended rights of 
practice before the Treasury Depart- 
ment. The American Institute of Ac- 
countants is not asking that its mem- 
bers be allowed to perform any serv- 
ices or engage in any activities which 
have not been part of the regular 
and unchallenged practice of certi- 
fied public accountants for the better 
part of forty years. 

Then what has the Institute done, 
and why? 

The Institute has requested dele- 
tion of Subsection 10.2 (f) which was 
included in the 1934 revision of 
Treasury Circular 230, because after 
a lapse of many years the section is 
now being invoked, and its meaning 
distorted, in efforts to restrict the 
long-established practice of 
CPAs. The in this section 


pro- 


tax 
clause 
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quoted in your article reads as fol- 
lows: 

That nothing in the regulations in 
this part shall be construed as author- 
izing persons not members of the bar 
to practice law. 

Until recently, this clause was of no 
concern to CPAs, because they never 
have held and do not now hold them- 
selves out as qualified to practice 
law. Until recently, it was likewise 
apparently of little interest to mem- 
bers of the Bar. But now it is being 
used as basis for the contention that 
enrolled agents admitted to practice 
before the Department 
may be prevented by state courts 


Treasury 


from performing those acts which 
are clearly authorized in the follow- 
ing language from Circular 230: 
“Practice before the Treasury De- 
partment shall be deemed to com- 
prehend all matters connected with 
the presentation of a client’s interests 
to the Treasury Department. - 
No one has ever contended that this 
latter provision entitled him to hold 
himself out as authorized to practice 
law. 

Certain state and local bar associ- 
ations are apparently anxious now 
to expel CPAs from areas of tax 
practice in which they have rendered 
service ever since the Income Tax 
Amendment of 1913 to the satisfac- 
tion of businessmen, the general pub- 
lic and the Treasury Department. It 
is solely because of this effort to give 
a new and unreasonable interpreta- 
tion to the previously quoted clause 
that the American Institute of Ac- 


countants now recommends that it be 
deleted. 

Your article gives rise to some per 
tinent questions: 

(1) Is it the official position of the 
American Bar Association that only 
lawyers should be permitted to prac 
tice before the Treasury Department? 

(2) Does the American Bar Associ- 
ation believe that it would be in the 
public interest to have fifty-three dif- 
ferent sets of rules, conflicting in 
many instances, laid down by state, 
territorial and District of Columbia 
courts governing the scope of service 
which non-lawyer agents could ren- 
der in federal income-tax practice? 

Incidentally, Circular 230 is not, 
as you call it, an “administrative fiat 
of the Commissioner of Internal Rev- 
enue”. It is a regulation issued pur- 
suant to law by the Secretary of the 
Treasury. 

Mark E. RICHARDSON 
New York, New York 


Mr. Otterbourg’s Reply 


=" Why does Treasury Department 
Circular 230, which has been in force 
since 1934 and which regulates the 
admission of both accountants and 
lawyers to practice before the Treas- 
ury Department, contain the follow- 
ing: “That nothing in the regula- 
tions in this part shall be construed 
as authorizing persons not members 
of the bar to practice law”? Because 
it is a state and not a federal func- 
tion to declare who shall be either 
a lawyer or an accountant and what 
must be his respective qualifications 
as to character, competency and 
scope of service. The responsible of- 
ficials who made the Treasury Rule 
recognized this state function as a 
basic principle of our government. 
Therefore, Circular 230 provided 
correctly that, while permitting both 
classes to appear for and represent 
clients in “all matters” before the 
Treasury, nevertheless, this admis- 
sion to practice continued only so 
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ng as the accountant or attol ney 
; licensed and in good standing in 
is home state. Similarly, whatever 
the matters” and, of course, they 
re legion, a person not a member ol 
he Bar may not practice law in such 
matters” under any permission giv- 
n in the regulation. The Treasury 
ias always been very particular to 
lassify a lawyer as an “attorney” 
ind an accountant as an “agent” and 
had indicated this by separate cards 
of admission. 


The American Institute of Ac- 
countants now wants the above- 
quoted language deleted in a 


contemplated revision of Treasury 
Department Circular 230, as is ad- 
mitted by the letter to you of Mr. 
Mark E. Richardson, dated July 14, 
1954. Why? Because in every case 
that has come up, no matter how 
far afield the activities of the ac- 
countants were from accountancy, 
the American Institute has consist- 
ently but unsuccessfully urged upon 
state courts a competency to render 
services that amount to the practice 
of law in the tax field. What con- 
stituted unauthorized or unlawful 
practice of law in the several states 
has been consistently defined in each 
instance in accordance with the fac- 
tual situations litigated. In each 
case, the law is enforced not for the 
benefit of the lawyers as a class, but 
for the protection of the public. The 
more technical and abstruse the sub- 
ject as to which legal advice and 
service are being tendered, the great- 
er the need for such protection of 
the uninformed and the unaware. 

It is specious for Mr. Richardson 
to suggest that there are fifty-three 
different sets of rules, conflicting in 
many instances, laid down by state, 
territorial and District of Columbia 
courts on the subject of what non- 
lawyers may legally do. All he has 
to do is to read the cases in Words & 
Phrases, “Attorneys”, Volume 33. 
Che underlying principles which are 
ipplicable are readily understood 
and are entirely consistent. 

But even if there were some con- 
flict as to some minor detail because 
of some differing interpretations in 
a few cases, what every lawyer knows 


—and I do wish the accountants 
would recognize—is that the regula- 
tion of the practice of law is a state 
function. What the American Insti- 
tute now seeks (having been defeated 
in so many state jurisdictions) is to 
get the Treasury Department Regu- 
lation changed so that they may ar- 
gue in the next state case that the 
Federal Government, by this very 
change, has indicated that it now as 
sumes a control and regulation ol 
the practice of law in the field of tax 
law and in this field supersedes the 
regulatory laws of the several states. 
As was said in the article appearing 
in the June issue of the JOURNAL, 
what they wish is to be granted a 
“federal license to engage in what 
would constitute the unauthorized 
practice of law in various states of 
the Union”. 

The Institute’s activity now is en 
tirely out of keeping with what was 
the National Statement of 
Principles, an extract from which 
I append?. 

Regrettably, Mr. Richardson mis- 
understands when he says that no 
accountant believes that he is en- 
titled “to hold himself out as au- 
thorized to practice law”. This 
specious argument was presented in 
the cases mentioned. When an ac- 


said in 


countant, engineer, trust officer or 
life insurance man offers to and does 
give legal service, which the laws of 
the state say shall only be given by 
a lawyer, he is by that act holding 
himself out as being competent to 
render such service. That is the of- 
fense—not whether he falsely says he 
is a lawyer or not. 

When, years ago, trust companies 
drew wills, department stores prac- 
ticed medicine and dentistry, and 
various types of corporations prac- 
ticed various kinds of law, none of 
them held themselves out as a lawyer, 
but they held themselves out to the 
public as being competent and per- 
mitted to render these services in 
question. Therefore, they were 
stopped. Some of them had been do- 
ing it for a great many years. But 
the right to practice law was never 
gained and cannot be gained by pre- 
scription. 


Treasury Department Circular 230 


That many things which account- 
ants have heretofore done have not 
been challenged until lately, is a 
non sequitur. 

Most of the leading accountants, 
I believe, understand exactly what 
I am here writing. But, unfortunate- 
ly, in the attempt that has been 
made to protect the activities of the 
so-called special tax experts in the 
accounting profession, the American 
Institute has been led to propose a 
substantial change in our basic iaw. 
Therefore, the unanimous action ot 
the House of Delegates has been tak- 
en in the public interest in opposi- 
tion to this radical change in Treas- 
ury Circular 230, and the President 
of the Association has appointed a 
Special Committee to consult with 
the Commissioner so that the pro- 
vision would under no circumstances 
be deleted. 

Now, in 1954, when we have a na- 
tional administration which is seek 
ing to remove as much as possibl 
the interference of federal agencies 
from state functions, and to get back 
to the basic separation of powers of 
regulation between the states and th« 
Federal which was 
originally contemplated, it is sad that 
the American Institute of Account- 


Government, 


ants is leading a fight in the opposite 
direction. 

It is also somewhat anomalous that 
the accountants should believe that 
an exception should be made for 
their honorable profession to per- 
form certain specialized legal work 
when no such exception has ever 
been contemplated nor would be 





1. See: In New York, In re Bercu, 273 App. 
Div. 524, 78 N.Y.S, 2d 209; affd. 299 N.Y. 728, 87 
N.E. 2d 451; in Minnesota, Gardner v. Conway, 
234 Minn. 468, 48 N.W. 2d 788; and now, in 
California, Agran v. Shapiro, App. Dept. Superior 
Ct., Los Angeles County, Calif. No. A-8212, de- 
cided June 15, 1954, judgment stayed pending ap- 
plication to U. S. Supreme Court. 

2. “When [the ascertainment of probable tax 
effects of transactions] raises uncertainties as to 
the interpretation of law (both tax law and gen- 
eral law), or uncertainties as to the application 
of law to the transaction involved, the certified 
public accountant should advise the taxpayer to 
enlist the services of a lawyer. . . . If, in the 
course of [Treasury Department] proceedings, 
questions arise involving the application of legal 
principles, a lawyer should be retained. . . .” 
(37 A.B.A.J, 517, 536-537; 76 A.B.A. Rep. 699, 
700-701.) 
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tolerated for other equally honor 
able professional groups of skilled 
and well-meaning men in their re 
spective fields. each remain 

I do hope that the time will soon 
come when an enlightened leader- 


ship in. the accounting profession 


Our Younger 
Lawyers 


(Continued from page 740) 


Utah — Junior Bar Section of the Utah State Bar 
*Wyoming — Junior Bar of Wyoming 


District OF COLUMBIA 
District of Columbia — Junior Bar Section of the Dis- 
trict of Columbia Bar Association 
Local Units as of June, 1954 
(Asterisk means not affiliated) 


First CiRcuIT 
Massachusetts — Committee on the Junior Bar of the 
Boston Bar Association 


SECOND CIRCUIT 
Committee on Junior Bar Activities of 
the City of New York 
*Junior Bar Conference of Glens Falls, 
New York 
Vermont — *Chittenden County Junior Bar Conference 
*Junior Bar Conference of Brattleboro 


New York 


‘THIRD CIRCUIT 
Philadelphia Junior Bar Association 
— *Junior Bar Section of the Allegheny 
Bar Association 


Pennsylvania — 


FourTH CIRCUIT 
Maryland — Junior Bar Association of Baltimore City 
North Carolina — *Winston-Salem Junior Bar Associa- 
tion 


FirtH Circuit 
Florida — *Dade County Junior Bar Association 
— Palm Beach County Junior Bar Association 
— Hillsboro County Junior Bar Association 
— *Jacksonville Junior Bar 
— Junior Bar of Tampa, Florida 
— *Orange County Junior Bar Association 
Georgia — Atlantic Area Young Lawyers 
Louisiana — *Baton Rouge Junior Bar Association 
Mississippi — Junior Bench & Bar of Hattiesburg 
— Jackson Junior Bar Association , } 
— *Tupelo Junior Bar 
Texas — Cameron-Willacy County Junior Bar Associa- 
— Houston Junior Bar Association 
— Fort Worth Junior Bar Association 
— Junior Bar Association of Dallas 
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may carry out the basic idea that 
the Bar has been advocating, to-wit: 
That the public is entitled to have 
in his own field and 
that when accounting is involved, 
accountants should serve and when 
law is involved, lawyers should act, 


and that both, working together, wil 
be of greater help to the government: 
and to the people than by either pre 
empting the other’s authorized com 
petency. 

Epwin M. OTTERBOURG 
New York, New York 


— Travis County Junior Bar Association 

— Waco Junior Bar Association 

— *Amarillo Junior Bar Association 

— *E] Paso Junior Bar Association 

— *Jefferson County Junior Bar Association 
*San Angelo Junior Bar Association 

— *San Antonio Junior Bar Association 

— *Tyler Junior Bar Association 


| 


StxTH CIRCUIT 
Ohio — Junior Bar Committee of the Cincinnati Bar 
Association 
— The Barristers Club of Columbus, Ohio 


SEVENTH CIRCUIT 
Illinois — Younger Members Committee of The Chi- 
cago Bar Association 
Indiana — *Lawyers Association of Indianapolis 
Wisconsin — Junior Association of the Milwaukee Bar 


EIGHTH CIRcuIT 
Arkansas — Texarkana Junior Bar Association 
Iowa — Polk County Junior Bar Association 
— Sioux City Lawyers Club 
Minnesota — Junior Bar Section of the Hennepin 
County Bar Association 
— Intermediate Bar Association of 
Ramsey County (St. Paul, Minn.) 
Missouri — Junior Section of the Bar Association of St. 
Louis 
Nebraska — The Barristers (Omaha, Nebraska) 
— Barrister’s Club (Lincoln, Nebraska) 


NINTH Circuit 
California — Barristers Club of San Francisco 
— Junior Barristers of the Los Angeles 
Bar Association 
Washington — *Seattle Young Lawyers Committee 


TENTH CIRCUIT 
Colorado — *Junior Bar Committee, Denver Bar Asso- 
ciation 
Kansas — Topeka Junior Bar Association 
New Mexico — Albuquerque Junior Bar Group 
Oklahoma — Tulsa Junior Bar Conference 
— Oklahoma County Junior Bar Association 
NintH AND TENTH Circurt-At-LARGE 
Nevada *Young Lawyers Club Las Vegas (applica 
tion for affiliation pending) 
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W atter S. CARTER, Collec- 
tor of Young Masters. By Otto E. 
Koegel. New York: Round Table 
Press. 1953. $6.00. Pages 491. 

Mr. Koegel, in this interesting 
book revolving around the profes- 
sional career of the distinguished 
father-in-law of the late Chief Jus- 
tice Charles Evans Hughes, presents 
Walter S. Carter as the “collector of 
young masters” and “the progenitor 
of many law firms”. He portrays, in 
this life of a pioneer lawyer born 
more than 120 years ago, a picture 
of the practice of law principally in 
New York in the last quarter of the 
nineteenth century before the dawn 
of the great industrial era of the 
country. At the same time he tells 
the story of the many amazing young 
men who were partners and clerks in 
the Carter law office and who in later 
years became nationally known as 
leaders of the Bar and founders of 
many of the outstanding New York 
law firms of the present day, includ- 
ing the author’s own firm Dwight, 
Royall, Harris, Koegel & Caskey. 

Mr. Carter originated the idea, 
since followed by most of the large 
law firms, of developing strong law 
office organization by taking one or 
more of the ablest young men from 
the leading law schools each year to 
serve as clerks. That he was able, 
through his wisdom and perception, 
to attract to his firm such a large 
number of young men of brilliant 
future, is no less than astounding— 
he claimed, in a letter to Charles 
Fvans Hughes, to have a patent on 
finding them. Mr. Hughes, of course, 
was the foremost and best known of 
these young men. He came into the 
office of Carter, Hornblower & Byrne 
n 1884 and later married the daugh- 
ter of Mr. Carter. As a clerk and as 

partner, Mr. Hughes continued in 
he Carter firm and successor firms 


throughout his life, except during 
the periods of his public service. 

William B. Hornblower and 
James Byrne were two other young 
masters who became partners of Mr. 
Carter. They left at the end of 1887 
to form the firm of Hornblower & 
Byrne, which has continued under 
various successor firms, the latest of 
which is now known as Willkie, Ow- 
en, Farr, Gallagher and Walton. Mr. 
Hornblower, at 42, was nominated by 
President Cleveland to fill a vacancy 
on the bench of the Supreme Court 
of the United States. Private political 
animosities in the State of New York, 
prevented his confirmation. The in- 
cident is referred to in Justice Car- 
dozo’s memorial to Mr. Hornblower 
included in the appendix of this 
book. 

Other associates included George 
W. Wickersham, one time Attorney 
General of the United States, and 
Henry W. Taft, brother of President 
Taft. These two men were later asso- 
ciated as partners for many years. 

Also among Carter’s “kids” were 
John A. Garver, Clarence Kelsey, 
Paul D. Cravath, Frederic R. Kel- 
logg, Howard Taylor, Henry H. Ab- 
bott, Arthur Rounds, George W. 
Schurman, Edward F. and Richard 
E. Dwight and Lloyd Bowers, former 
Solicitor General of the United 
States. John A. Garver, later senior 
partner of one of the country’s big- 
gest law firms, Shearman & Sterling, 
now Shearman & Sterling & Wright; 
Clarence Kelsey, afterwards for many 
years president of the Title Guaran- 
tee and Trust Company of New 
York; Paul D. Cravath, afterwards 
head of the great law firm of Cravath 
& Henderson, now known as Crav- 
ath, Swaine & Moore; Frederic R. 
Kellogg, the founder of Kellogg & 
Beckwith and its successor, Kellogg, 
Emery & Inness-Brown, now Satter- 
lee, Warfield & Stephens; Howard 


Taylor, who after leaving Mr. Carter 
of the firm of 
Hornblower & Byrne and successor 


became a member 
firms until he founded the firm of 
Taylor, Jackson, Brophy & Nash, 
now known as Jackson, Nash, Bro- 
phy, Barringer & Brooks; Lloyd Bow- 
ers, afterwards general counsel of the 
Chicago & North Western Railway, 
Solicitor General of the United 
States and father of Mrs. Robert A. 
Taft; Henry H. Abbott, one of the 
founders of Breed, Abbott & Mor- 
gan; Arthur Rounds; George W. 
Schurman; Edward F. Dwight and 
Richard E. Dwight, who throughout 
their professional lives were mem- 
bers of either the Carter or the suc- 
cessor Hughes firms—these men were 
known as Carter’s “kids”. 

The development of Mr. Carter's 
legal practice and his relationship 
with his many partners and associ- 
ates provides a fascinating chapter 
in the history of the large New York 
law firms. The evolution of his firms 
and the firms his associates joined or 
established, continuing up to the 
present day, is charted in an interest- 
ing appendix. 

The book includes some reproduc- 
tions or extracts from letters pre- 
served in the letterpress books (fac- 
similes were made in_ letterpress 
books by use of a damp cloth pressed 
on thin paper over the original ink- 
written paper). These were written 
in longhand by some of the young 
partners and law clerks at the incep- 
tion of their legal careers, and they 
provide interesting reading. It may 
be hard for us to realize that prior to 
the mid-1880’s, before the advent of 
the typewriter, all letters, pleadings 
and legal documents were written 
either by the lawyer himself or a 
professional copyist. 

One will be impressed with how 
small even the largest New York law 
firms were in the ’80’s and '90’s or 
even at the beginning of the present 
century. Mr. Koegel points out in 
his introductory remarks that Hub 
bell’s Legal Directory in 1872 lists 
but one New York law firm with as 
many as six partners—that of Martin 
& Smith. 
Choate had five; Lord, Day & Lord 


) 


Evarts, Southmayd & 


September, 1954 * Vol. 40 777 





Books for Lawyers 


had four, as did President Chester 
A. Arthur’s firm; Elihu Root had 
two, as did Carter’s firm then. In the 
same directory for the year 1900, Mr. 
Koegel points out that the Carter 
firm in New York was listed as 
having nine partners, as was Davies, 
Stone & Auerbach. Reed, Simpson, 
Thacher & Barnum, now Simpson, 
Thacher & Bartlett; and Stetson, 
Jennings & Russell, now Davis, Polk, 
Wardwell, Sunderland & Kiendl, 
each had six; Sullivan & Cromwell 
had five; Strong & Cadwalader, now 
Cadwalader, Wickersham & Taft, 
and Root, Howard, Winthrop & 
Stimson, now Winthrop, Stimson, 
Putnam & Roberts, each had four; 
Shearman & Sterling, now Shearman 
& Sterling & Wright, had three. 

The contrast between the practice 
of law in New York in Carter’s day 
and in the present era of high spe- 
cialization is striking. The character 
of the practice, the comparatively 
small amounts involved in litigation 
conducted by even the leading law- 
yers, and correspondingly small fees, 
judged by present standards, seem 
strange to us today. In those days 
law clerks were often paid nothing 
to begin with and might then receive 
$40 a month. An examination of the 
books of the Carter firm in the 1870's 
discloses that a client is billed 50 
cents for the expenses of Hornblow- 
er’s trip to Newark. There are items 
for attendance of a partner at Mr. 
Choate’s office in 1877 for which the 
client is billed $3 each. Another 
client was billed $15 for the expenses 
of a lawyer while in Ireland on busi- 
ness. The services of a clerk for night 
work cost 40 cents. 

The _ book 
memorials and short biographical 


contains interesting 
sketches of thirty-one of Mr. Carter’s 
distinguished partners and associates. 
The address by Mr. Carter given at a 
testimonial dinner in his honor in 
1901 is reprinted and it is well worth 
reading. 

It is almost a century now since 
Walter S. Carter was admitted to 
the Bar. Fifty years have passed 
since his death. Yet, his advice to 
young lawyers has a contemporary 
ring: “Make yourself indispensable. 
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If the office opens at nine, get there 
at half-past eight, if it closes at half- 
past five, stay until six; if there are 
shirks on the staff—as there generally 
are—be swift to do their work; make 
the cause of the firm your own.” 

Harowp J. GALLAGHER 
New York, New York 


An INTRODUCTION TO THE 
PHILOSOPHY OF LAW, Revised 
Edition. By Roscoe Pound. New 
Haven: Yale University Press. 1954. 
$3.50. Pages viti, 201. 

Among books of similar scope, this 
is the recognized American classic. 
The original edition of Dean 
Pound’s book, published in 1922, 
has gone through eight printings. 
This is the first revised edition. The 
content of this edition is not greatly 
different, except that the last three 
chapters of the original six are defi- 
nitely rewritten and expanded. 
There is a large bibliography inci- 
dent to these intervening years, and 
there is now an index where there 
was none before. It is not easy to 
comment at all on the ideas of this 
book. Dean Pound’s high character 
and vast learning make it seem pre- 
sumptuous for ignorant folk like 
me to say anything. But, not unrea- 
sonably, the reader wants a review 
that tells him something about the 
book, and the reviewer is under duty 
to supply this information honestly 
and clearly in spite of his own limita- 
tions. 

In discussing theories of contracts, 
with particular reference to the will 
theory (page 151), Pound says: “The 
first (will theory) has been the pre- 
vailing theory among civilians.”” The 
late Axel Hiagerstrom would have 
had some questions about this, espe- 
cially as applied to the Roman law. 
Throughout the book, though per- 
haps mostly in the chapter on the 
“End of Law”, Pound contrasts the 
reconciling of wills with the reconcil- 
ing of wants and prefers the latter. 
Perhaps the reader does not always 
notice that, by fixing the battlefield 
on these issues, Pound is stating his 
preference for the objective view of 
law dealing mainly with facts—the 
so-called world of reality—rather than 





the subjective side which is usually 
thought of in terms of ethical factors 
and valuing done by the conscience 

No doubt some of Pound’s readers 
would rather not state the issue in 
these terms at all. They would not 
think it a matter of wills as against 
wants, but rather as a matter of an 
ethical approach from both a subjec- 
tive and an objective point of view. 

Pound’s use of language is some 
times considered a hurdle by his 
readers. He does seem to favor words 
of Latin derivation and, on the 
whole, rather long and formal ex- 
pressions. Thus the phrase “in politi- 
cally organized society” is used many 
times, and the single word “society” 
even more often. Perhaps it would be 
better if he used the method of de- 
scribing a punch on the nose in short 
Anglo-Saxon words. 

As for the new part now found in 
the chapters on liabilities, property 
and contracts, much is controversial, 
and some of it provokes frustrations 
in Pound’s readers. For instance, un- 
der “humanitarianism” or the “serv- 
ice state” he disapproves the in- 
creased liability against the manu- 
facturer or the avoidance of liability 
by the promisor in contract cases. 
But he does not give the name of any 
case, or the name of any judge, or 
any other label of identification so 
that the reader can consult the actu- 
al decision which he criticizes. For 
instance, he is against liabilty of the 
manufacturer, short of proof of neg- 
ligence, when a member of the pub- 
lic is suing and the defect is a hidden 
one with no opportunity for inspec- 
tion. But his language is broad 
enough to cover those decisions that 
allow recovery on representation or 
implied warranty without involving 
negligence at all. The courts justify 
this approach because the purchaser 
has relied on the manufacturer’s ad 
vertising and not that of the retailer. 
It seems indeed true that the pur- 
chaser generally goes on the advertis- 
ing of the manufacturer, perhaps 
without even knowing in advance 
who the local retailer is before pur- 
chasing. Older people at least can 
remember when 
was by the retailer and it was consid 


most advertising 
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red discourteous for the purchaser 

ven to ask the name of the manu- 
acturer. Perhaps the same objection 
an be raised to the treatment of the 
imous Coca-Cola sales. 

Especially in the field of debts on 
he contract side, Pound does not 
eem to consider the possibility that 
less severe penalties against debtors 
may not necessarily reduce the effec- 
tiveness of collections. Fine man that 
he was, John Quincy Adams was con- 
scientiously concerned about abol- 
ishing imprisonment for debt for 
fear that it would reduce the effec- 
tiveness of enforcing these obliga- 
tions and thus make our banks and 
our other property arrangements less 
secure. But various devices for secur- 
ing debts by collateral, credit insur- 
ance and the attractiveness of pay- 
ment itself under the terms of the 
debt have gone far to secure equal 
enforceability with less severity. In- 
cidentally, is it always a straight ques- 
tion of letting the debtor off? For 
instance, it seems that the very ex- 
tensive techniques that now follow 
the Boyd case and Section 77 (b) and 
other sections under the Federal 
Bankruptcy Act work to the advan- 
tage of both the debtor and creditor 
in the field of corporate reorganiza- 
tion. In the good old days of the 
Federal Act of 1898, it was said that 
the creditor got only about 10 per 
cent on the dollar while the debtor 
lost everything. This in turn meant 
greater loss to the prosperity of the 
community itself and injured busi- 
ness by ruining men who otherwise 
would be making money in com- 
merce and giving corresponding em- 
ployment. Surely the reorganization 
procedure since the First World War 
has in some measure protected the 
prosperity of all of us, and quite defi- 
nitely in particular cases has secured 
greater recovery for the creditor and 
reduced the the 
debtor. 

But these are purely incidental 
things. I hesitate to say that Pound’s 
words linger in the memory because 
they do much more. They actively 


needless loss to 


challenge the mind and thought of 
the reader to make all this true with- 
out the possibility of question. Some 
have said that the mark of a truly 





great mind is that it can think things 
together. Rather stupid men at times 
can remember and even understand 
separate facts and ideas, but cannot 
put them together in that high sense 
in which the result really does meet 
human needs and solves human prob- 
lems. This is what Pound can do and 
does do. Of course, he can do many 
other things in the genius of his ac- 
complishment. But I mention this 
one only since it is so truly a mark of 
the master. Pound’s vast learning is 
often remarked and justly so. But I 
hesitate even to mention it here be- 
cause when one mentions learning 
there often seems to be an implica- 
tion that this very virtue may smoth- 
er judgment or smother the power of 
leadership on the battlefield of prac- 
tical affairs. This is not true of 
Pound. He is in instant control of 
all his learning and his judgment 
and courage. 

One hesitates to give illustrations 
of such superlative work, and trust- 
ing the reader to understand, I do 
not give famous passages but just 
average sentences that could come 
from every page: 

Courts of equity, which inherit 
modes of thought from the time when 
the chancellor searched the _ con- 
science of a defendant by an examina- 
tion under oath and believed he could 
reach subjective data that were be- 
yond the cognizance of a jury, are the 
last stronghold of the exotic subjec- 
tive theory in the common law. (Page 
152.) 

And perhaps one more: 

These things (historical theories) co- 
operated with the temper of the last 
century and the 
of the lawyer to change, lest in some 


instinctive aversion 


unperceived way a door be opened to 
magisterial caprice or to the personal 
equation of the judge. (Page 156-7.) 
this book will 
have the strange privilege of think- 
ing things together in the law from 


Those who read 


the beginning of written history to 
the moment Pound sent his writings 
to the printer. All lawyers can have 
the conviction of living in the world 
as freemen because, through this 
writing of Pound’s, they can see what 
it is to deal with the whole objective 
world in the law as a freeman should, 


knowing how things have happened 
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fortunately or unfortunately, logical- 
ly or through some kind of hardly 
explicable human conduct. 

Sometimes it seems Pound always 
fights principally for the underdog 
and the unpopular cause where in- 
justices are involved. Thirty years 
ago he championed the cause of la- 
bor time and again when to do so 
might well have meant professional 
death to a man of less ability and 
less courage than he has. Recently 
some feel he is defending manage- 
ment when it is under general attack. 
In truth, he defends the right as he 
sees it always and everywhere. 

PAUL SAYRE 


State University of lowa 
Iowa City, Iowa 


Tue LAW OF DEBTOR RE- 
LIEF, BANKRUPTCY AND NON- 
BANKRUPTCY DEVICES. By 
Charles Elihu Nadler. Atlanta: The 
Harrison Company. 1954. $25.00. 
Pages 1,117. 

After years of successful practice, 
principally in the bankruptcy field, 
the author is a retired professor of 
law at Walter F. George School of 
Law, Mercer University, Macon, 
Georgia. 

This volume is a fitting successor 
to the author’s The Law of Bank- 
ruptcy, also in one volume, pub- 
lished in 1949. In this new work, in 
addition to bankruptcy, Professor 
Nadler has covered all other forms of 
debtor arrange- 


relief, including 


ments, assignments, compositions 
extensions, equity receiverships and 
corporate this 
one volume is for the general practi- 
tioner a guide in the law relating to 


bankruptcy and non-bankruptcy, for 


reorganizations. So 


it shows and describes the various de- 
vices available for relief of a finan- 
cially distressed debtor. 

This debtor-creditor relationship 
is as old as commerce, and customs, 
rules and laws came into force, to- 
gether with the problem of insolvent 
debtors, to meet the needs of the 
changing times. After a general sur- 
vey of the various devices of relief, 
the forms of rehabilitation are dis- 
cussed. 

Part One has chapters devoted to 
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common law compositions, common 
law extensions, creditors’ committee 
and trustees’ assignments for bene- 
fit of creditors and bulk sales. Part 
Two has chapters on arrangements 
under Chapter XI of the Bankruptcy 
Act, on real estate arrangements by 
individuals under Chapter XII, on 
wage earner plans under Chapter 
XIII, and on the newly proposed 
Chapter XVI, devoted to agricultural 
and farmers’ compositions and ex- 
tensions, formerly under Section 75. 
Part Three is devoted to corporate 
reorganization under Chapter X of 
the Bankruptcy Act. 

As the author says in his preface, 
he long wanted a compilation in one 
volume on the subject of debtor re- 
lief, to be used in his years of general 
practice in an industrial center and 
in his later years of lecturing and 
teaching on bankruptcy. This book 
represents the results of practical ex- 
perience, as well as academic study. 

The remarkable thing about the 
book is that the author has been able 
to bring into one volume such a com- 
prehensive, thorough and practical 
review of this subject. No such prac- 
tical handbook has been available to 
the general practitioner, and this 
work should meet with the approval 
of all practitioners in this field. 

To the general practitioner, as well 
as to a specialist in debtor-creditor 
relationships, this should be a boon, 
for here in this one volume for the 
first time is covered the whole field 
of debtor-creditor relationships, from 
the out-of-court creditor extension 
agreements and state court assign- 
ments and receiverships to the varied 
forms of relief under the federal 
bankruptcy laws, which include 
straight bankruptcy, arrangements 
which replace the old composition in 
bankruptcy, wage-earner plans, farm- 
ers’ compositions and extensions and 
finally corporate reorganizations un- 
der Chapter X of the Bankruptcy 
Act. 

WitttAM B. Woops 
Cleveland, Ohio 


Tue ROENTGENOLOGIST IN 
COURT. By Samuel Wright Donald- 
M.D. Springfield, Illinois: 


son. 
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Charles C. Thomas. 
Pages 348. 


Since the new United States Court 
House was completed in the District 
of Columbia in 1952, visitors have 
been inquisitive about the peculiar 
devices which, in addition to the cus- 
tomary blackboard, are found in 
each trial court. These devices, it is 
explained, are projectors which are 
used to illuminate the X-ray pictures 
for the benefit of court and jury. The 
frequent use of these projectors is a 
clear indication of the growing de- 
pendency of the legal profession 
upon the roentgenogram which, in 
the words of Doctor Donaldson, is 
“not a picture at all but a photo- 
graphic record of the comparative 
densities of all parts of the subject 
through which the X-rays have 
passed”, and upon the roentgenolo- 
gist. 

This book deals with this in- 
creasingly important medical spe- 
cialist and can be divided into two 
parts. The first concerns the general 
principles of medical jurisprudence. 
Secondly, the book discusses general 
and expert testimony and evidence, 
including X-ray films and privileged 
communications. One important 
chapter treats with the ownership of 
the X-ray films. Another with X rays 
and dentistry. 

It is written in an interesting and 
informative style. The subject matter 
is well annotated and documented. 
The index is excellent. While case 
names cited in the text are set in 
roman style rather than in italics 
and are not vivid on the printed 
page, the table of cases includes, in 
addition to the usual alphabetical 
list, a very valuable arrangement by 
states. 

As Doctor Donaldson has pointed 
out, cases involving workmen’s com- 
pensation, personal injuries, acci- 
dent insurance and malpractice are 
steadily increasing. His work will be 
welcomed by every attorney who is 
active in these and related fields and 
who must understand the work of 
the roentgenologist and the eviden- 
tiary scope of the roentgenogram. 
This book can also be a valuable 
addition to the attorney’s lending 


1954. $7.50. 





library because several chapters, es- 
pecially “Doctor, Take the Stand”, 
may well enable the physician to 
better understand our profession. 

Lewis CARROLL 
Washington, D. C. 


American THOUGHT: A 
CRITICAL SKETCH. By Morris R. 
Cohen. Edited and with a Foreword 
by Felix S. Cohen. Glencoe, Illinois: 
The Free Press. 1954. $5.00. Pages 
360. 

This is the final posthumous work 
of Morris Cohen, but it represents 
one he had planned and refashioned 
many times over the years. As he 
said, “I had no difficulty in lecturing 
on the subject, but the hope that a 
book could be written from my lec- 
ture notes refused to materialize.” 
The book has now materialized as 
practically the last literary labor of 
his son, whose own untimely death 
left unfulfilled the promise of fur- 
ther work in the field of jurispru- 
dence. 

We are offered here a truly critical 
sketch of American thought in its 
many ramifications. One implicit 
idea permeates the volume, as it did 
so much of what the author wrote, 
and that is the interrelation of 
our various fields of thought and 
the consequent error of our all- 
too-frequent satisfaction with depart- 
ments and compartments of study. 
Morris Cohen did much to break 
down the barriers and apply the web 
of his logic to topics as seemingly 
diverse as architecture, music and 
the law. 

After a brief, searching survey of 
the background of the American 
tradition, Cohen turns to the con- 
tributions of American thinkers to 
the philosophy of history, scientific 
and economic thought, political and 
legal theory, aesthetics and religious 
philosophy and finally to the prob- 
lems of general philosophy. America 
can offer few writers like Cohen who 
can speak with such Aristotelian 
breadth in the face of the complex- 
ity and specialization of modern 
thought. 

Cohen’s own contribution to the 
philosophy of law and jurisprudence 


Pint chins 


De a hae 






























































fiel 
qu 


th 
tra 
ph 
Jal 
tul 
ere 
be 
de 
St 
cal 
tel 
say 
by 


sci 


of 

sci 
Hi 
thi 
fol 
in 
fu 
m: 


an 
Pc 
of 


co 
Br 
be 
Wl 


of 


pl 
ch 
th 







nd”, 
nh to 


LL 


A 
is R. 
vord 
nots: 


> > 
ages 


work 
sents 
oned 
s he 
ring 
lat a 
+ lec- 
ize.” 
d as 
or of 
leath 
fur- 
spru- 


tical 
n its 
licit 
t did 
rote, 
1 of 
and 
all- 
part- 
udy. 
reak 
web 
ingly 
and 


y of 
rican 
con- 
rs to 
itific 

and 
rious 
»rob- 
erica 
who 
elian 
plex- 
dern 


. the 
ence 





* ESOT IR BES 





can be measured by his “Law and the 
Social Order” and “Reason and Law”’ 
as well as by the judicious selections 
made with his son in “Readings in 
Jurisprudence and Legal Philoso- 
phy”. The chapter on “Legal 
Thought” in the volume under re- 
view serves to crystallize the rational 
and critical approach of the author 
to American contributions in the 
field, contributions which he holds 
“have been impressive neither in 
quality nor in quantity”. 

He roughly classifies the history of 
that thought into periods of Puritan 
tradition and theology, the meta- 
physical stage of natural law with 
James Wilson as the principal lec- 
turer, and the current positivistic 
era of realistic jurisprudence. The 
beginnings of a systematic jurispru- 
dence he finds in Marshall, Kent, 
Story and Cooley and of an histori- 
cal approach in Pomeroy and Car- 
ter. As to the Langdell school, he 
says, “The widespread notion that 
by the case system he introduced 
scientific method into legal studies 
is based on the prevalent ignorance 
of the history both of law and of 
science.” There is high praise for 
Holmes as “one to be counted among 
the foremost masters of all countries 
for substance and for the penetrat- 
ing insight that illuminates and 
fuses otherwise miscellaneous infor- 
mation”. He recognizes the force of 
John Chipman Gray’s contribution 
and his own debt to the works of 
Pound, though he is not uncritical 
of the latter’s “absence of a coherent 
philosophy” and “a certain lack of 
constructive intellectual energy”. 
Brandeis he rightly says “can hardly 
be called a_ legal 
whereas Cardozo was one of the few 


philosopher”, 


of our judges who, like Holmes, 
“thought it important to have a 
philosophy”. Cohen 
chapter with a brief critical survey of 
the leading exponents of the realist 
and functional schools of the day, 
but without any reference to the re- 


concludes the 


vival of natural law by the neoscho- 
lastics. 

As to the outlook, Cohen says: 
“James . . . did strengthen utilitari- 
anism, which may again become a 


dominant note in legal philosophy 
if traditional liberalism can recover 
some of its old force. More impor- 
tant, however, is the vital sense of 
justice and sympathy with human 
needs shown by John Dewey and 
J. H. Tufts . .. Perhaps the union 
of this tendency with the growing 
interest among younger American 
philosophers in logic and realistic 
scientific procedure may lead to a 
genuinely realistic philosophy of 
law, realistic not only in recognizing 
what actually exists but also in per- 
ceiving the fine possibilities which 
are worth achieving.” 
Lester E. DENONN 

New York, New York 


S raTE LAWS ON THE EM- 
PLOYMENT OF WOMEN. By 
Edith L. Fisch and Mortimer D. 
Schwartz. Washington: Scarecrow 
Press. 1953. $7.50. Pages 377. 

There is unanimous agreement 
among the experts in legal biblio- 
graphy that it is child’s play to find 
the statute you want when you want 
it—provided, of course, you have ac- 
cess to the 700,000 volumes in the 
Harvard Law School Library and the 
guidance and assistance of its staff, 
“whose name is Legion”. It is a some- 
what more difficult task within the 
confines of a local law library or in 
the office of the average practitioner 
—to say the very least. 

Legislative research means _ re- 
course to slip laws, session laws, re- 
vised statutes, codes and annotated 
codes. But it also means that recourse 
to such traditional statutory sources 
is often inadequate. Those desiring 
statutory information on a particular 
subject or in a particular field are 
frequently in need of an entirely 
different type of legislative compila- 
tion—one which cuts across jurisdic- 
tional divisions and subdivisions and 
devotes itself to the special topic 
under consideration. The latest—and 
one of the best—of these collections 
is State Laws on the Employment of 
Women. 

The objectives of this slim volume 
are: (1) to indicate the extent to 
which legislation has been enacted to 
insure equality of treatment and op- 
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portunity for women in employ- 
ment; (2) to indicate the extent to 
which the working conditions of 
women have been regulated; and (3) 
to serve as a ready source of reference 
for both lawyers and laymen to the 
state laws relating to the employ- 
ment of women. And in commenting 
upon the success of the authors in 
meeting these objectives, the review- 
er’s conclusion must be “mission ac- 
complished”. 

Editors Fisch and Schwartz are 
competent and careful craftsmen. 
Their work is exhaustive, as it should 
be. But the same can be said for 
many other collections which are far 
less worthy of recommendation to 
the Bar and to the public. This is 
both a useful and a usable compila- 
tion. It is well organized and well 
integrated. If employment of women 
is the subject under consideration, 
then here indeed is the statute you 
want, when you want it. 

The book opens with an intro- 
ductory section devoted to a detailed 
analysis of the legislative material 
contained in the body of the book— 
together with valuable historical 
data on various aspects of the fight 
for equal rights for women. And the 
state statutes are supplemented by a 
special section providing applicable 
excerpts of international documents 
(to which the United States is a sig- 
natory) covering the subject. 

No statement is made by the au- 
thors indicating their feeling as to 
what the law should be, but one can- 
not help but carry away a dissatis- 
faction with the inadequacy of the 
present legislation in the field. As 
the first important contribution col- 
lating and organizing the law on this 
subject, it should not only be con- 
sulted by the legal practitioner but 
should become a handbook for every 
member of every state legislature. 

Only one thing is missing from 
this volume—and that is a built-in 
pocket for the pocket part which 
should even now be in preparation. 
Provision must be made to note ap- 
plicable changes in legislation and 
preserve the continuing value of this 
most worthwhile compilation. 


ALBERT P. BLAUSTEIN 
New York, New York 
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departments 


Assault and Battery tenant vs. 


landlord 


© In New York the City 
Bronx County has awarded damages 


Court of 


of $2,500 to a tenant against his 
which the 
Court said the parties’ relationship 


landlord in a case in 
had “deteriorated into an unhappy 
association enforced upon them by 
the emergency rent laws, on the one 
hand, and by the housing shortage 
on the other.” 

The 
few drinks” 


tenant, exhilarated by “a 
(which the Court said 
was a “classical understatement’), 
returned to his apartment at 3 A.M. 
and rang the bell to arouse his land 
The _ latter 


in more ways than one. Here is the 


lord. became aroused 


Court’s narration: 


Lapks crossed like a clash of rapiers. 
The purpling outrage of the land- 
lord met the foil of the tenant’s su- 
pereilious sang froid. High words fol 


lowed. ... J A brief, futile, inconclusive 
struggle, of spontaneous origin, en- 
sued. Children’ shrieked. Women 


screamed. The combatants were parted 

and retired to their respective apart- 

ments. But only for the briefest of 
respites. 

After the respite and outside the 
apartment house, tenant and land- 
lord met again. The Court recount- 
ed the second meeting colorfully: 


... A look, a-word, a random re- 
mark which found the mark of Jere- 
miah Hegarty’s now super-sensitized 
vulnerability to verbal barbs and the 
skirmish so shortly before broken off 
was joined again on a fuller scale. 
Jeremiah Hegarty felled the plaintiff 
and then, with the stroke which must 
surely have set the Marquis of Queens- 
berry to turning over in his grave at 
unreckonable revolutions per minute, 
Jeremiah Hegarty with booted foot 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 
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The current product of courts, 
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and agencies 


kicked the prostrate plaintiff in the 

face and jaw. 

The Court opined that up until 
the kick the defendant probably 
had incitement and 
even mutuality of consent, but that 


provocation, 


the kick was a departure from self- 
defense and was “an independent 
course of wanton revenge with the 
intent to inflict unnecessary injury”. 
McCombs v. Hegarty et al., City 
Ct., Bronx Co., April 19, 1954, 
Quinn, J., 130 N. Y. S. 2d 547.) 


Attorneys . . . admission to Bar 


® California allows admission to 


its Bar without examination of a 
graduate of an accredited law school 
who enters “upon active duty in the 
armed forces during a period of 
hostilities between the United States 
and any other nation” between the 
time of graduation and the next 
final bar examination. 

The Supreme Court of Califor- 
nia has been called upon to inter- 
pret this provision in two recent 
cases. In one case the applicant 
was called by the Air Force for a 
fourteen-day tour of “active duty 
for training”. He reported June 17, 
1950, and on June 27, before his ac- 
tive duty was terminated, hostilities 
commenced between the United 
States and North Korea. 

The Court denied the applicant’s 
admission to the Bar. The statute was 
enacted, the Court said, for the ben- 
fit of those called for extended 
periods of active duty in the nation- 
al emergency resulting from the 
Korean War, and not for 
active 


those 


whose duty is for only a 
short training period. The Court 
that 
riods for training had been a part 
of the 
years, 


noted annual active duty pe- 
reserve program for many 
and that the pur- 
pose of the statute was not to ex- 


obvious 


tend admission without examination 
to summer training reservists. 


Richard B. Allen 


* ASSISTANT 


(Riave v. Committee of Bar Ex- 
aminers et al., Sup. Ct. Calif., May 
27, 1954, per curiam, 271 P. 2d 1.) 

® In the other case the applicant 
had taken a fourteen-day tour ol 
active duty after graduation and was 
later called to active duty for one 
day to take a physical examination. 
In rejecting his application for ad- 
without 
Court said that since the statute did 


mission examination, the 
not contemplate short annual tours 
of active duty, as it had decided in 
the Riave case, there would be much 
less reason to conclude that it in- 
tended to include active duty for a 
single day. 

(Tyrell v. Committee of Bar Exam- 
iners et al., Sup. Ct., Calif., May 27, 
1954, per curiam, 271 P. 2d 4.) 


Civil Procedure . 
ceedings 


grand jury pro- 


® Believing the maintenance of se- 
crecy of grand jury proceedings to 
outweigh other considerations, the 
United States District Court for the 
District of Delaware has denied a de- 
fendant’s civil-suit motion for pro- 
duction of transcripts of grand jury 
hearings bearing upon the facts upon 
which the civil suit was based. 

The plaintiff's contention was that 
the Baltimore & Ohio had given an 
illegal rebate to General Motors in 
the form of the partial cost of some 
plant and water facilities. Indict- 
ments under the criminal provisions 
of the Elkins Act were presented to 
grand juries in 1951 and 1952. The 
first jury indicted the railroad, but 
the second refused to vote an indict- 
ment against General Motors. The 
present suit for treble damages was 
then commenced under the civil 
provisions of the Act [49 U.S.C.A. 
§41 (3)). 

While 
cases denying access to grand jury 


there are many criminal 


minutes, the Court found no report- 
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ed cases in civil suits. The Court 
ed, however, that the case should 
decided upon “principles of long 


nding” and declared that discov- 


ery “must be halted when it attempts 
invade ground reserved for loftier 
reasons than thoroughness of pre- 


paring one’s case”. The very secrecy 
of grand jury proceedings, the Court 
remarked, is fundamental to Ameri- 


can procedure. The Court was not 
moved by the defendant's argument 
that the Department of Justice would 
have access, while it would not, to 
the grand jury minutes for the pur- 
pose of preparing and _ presenting 
its case, 

(U.S. v. General Motors, U.S. D.C. 
Del., June 7, 1954, Leahy, J.) 


federal 
applies state's public policy 


Conflict of Laws court 


* In a case in which jurisdiction is 
based on diversity of citizenship, a 
federal court must apply the con- 
flict of 
which it sits to determine whether it 


laws rules of the state in 
will entertain an action for a tort 
committed outside the state. This is 
United States 
District Court for the Southern Dis- 
trict of California in dismissing a 
libel suit against Westbrook Pegler 
and Hearst Publishing Company. 


the holding of the 


California provides by statute that 
only special damages may be recov- 
ered in a libel suit unless the person 
claiming he is libeled serves a de 
mand for which he 
specifies the statements claimed to 


correction in 


be libelous. In the instant case a de- 
mand had been made, but it failed 
to be specific enough. Since no spe- 
cial damages were alleged, the Court 
ruled that the complaint stated no 
cause of action under California 
law. 

But, the plaintiff contended, how 
about publications in other states 
where there is no such demand-for- 
correction rule? Turning down this 
argument also, the Court reasoned 
thus: Under Erie v. Tompkins it is 
obliged in a diversity case to follow 
the law of the state in which it sits. 
(his includes following California's 
conflict of laws rules. The demand- 


lor-correction statute spells out Cali- 


fornia’s public policy as to libel suits. 
The courts of California would not 
entertain a suit for a loreign tort 
where the public policy of the state 
precludes the same action for a simi- 
lar domestic tort. Therefore a feder- 
al court sitting in California cannot 
do so. 

(Anderson v. Hearst Publishing 
Company, Inc., et al., U.S. D.C. S.D. 
Calit., April 20, 1954, Carter, J., 120 
F. Supp. 850.) 


Contracts use of motion pictures 


® Cinema cowboys Gene Autry and 
Roy Rogers have been unsuccesstul 
in an attempt to keep their movies 
off commercially-sponsored television 
programs. The Court of Appeals for 
the Ninth Circuit has held that un- 
der contracts with Republic Pictures 
they relinquished ownership and 
rights to their films and that Repub- 
lic may license the films for television 
use, whether sponsored or sustaining. 

There was a sameness about both 
They 


exclusive rights to the pictures but 


contracts. granted Republic 
reserved rights as to the use ol 
“name, voice and likeness” in adver- 
lising, except advertising for the pic- 
tures themselves. If the films were 
used on a sponsored television pro- 
gram, the cowboys contended, it 
would be a use tor advertising not 
granted to Republic. 

But the Court interpreted the con- 
tracts to bring TV use of the movies 
under the terminology “acts, poses, 
plays and appearances’, as to which 
Republic was granted ownership, 
rather than under use of “name, 
voice and likeness”. 

Both cases also attempted to raise 
a question of unfair competition. 
The Court said that this contention 
could not be raised since under its 
interpretation the proposed use of 
the films had been consented to in 
the contracts. In the Autry case, how- 
ever, the Court amended the trial 


court's order to provide that the 


films not be cut to less than ap- 
proximately fifty-three minutes run- 
ning time. 

(Republic Pictures Corporation et 


al. v. Rogers and Autry v. Republic 


What's New in the Law 


Productions, C.A. 9th, June 4, 
Bone, ].) 


1954, 


Criminal Law false certificate 


# The Government's first attempt to 
apply 18 U.S.C.A. §1001 to a member 
of the legislative branch has ended 
in failure in the United States Dis- 
trict Court for the District of Colum- 
bia. 

The statute provides a fine and 
imprisonment for anyone making 
false statements or representations 
“in any matter within the jurisdic- 
tion of any department or agency of 
the United States”. A Congressman 
was indicted thereunder for certify- 
ing to the Disbursing Office of the 
House of Representatives that a cer- 
tain person was a clerk in the Con- 
certificate. 


gressman’s ofhce—a false 


The defendant was convicted by a 
jury, but he moved to arrest the judg- 
ment on the ground that he did not 
falsify anything “within the juris- 
diction of any department or agency 
of the United States” since the House 
Disbursing Office is a part of the leg- 
islative branch and not a “depart- 
ment or agency” within the meaning 
of the statute. 

The Court agreed with the de- 
fendant’s contention. Tracing the 
history of 18 U.S.C.A. 
$1001 and referring to revision notes, 


legislative 


the Court concluded that the statute 
proscribed false statements and rep- 
resentations involving the executive 
branch of government only. But in 
all events, the Court ruled, there was 
sufficient doubt as to the statute’s ap- 
plicability to the legislative branch 
to warrant application of the rule 
that any doubt must be resolved in 
favor of a criminal defendant. 

(U.S. v. Bramblett, U.S. D.C. D.C., 
April 14, 1954, Bastian, J., 120 F. 
Supp. 857.) 


Criminal Law indictments 


® An indictment for perjury charg- 
ing that a witness before a congres- 
sional subcommittee lied when he 
said that “he had never been a sym- 
pathizer or any other kind of pro- 
moter of communism or communist 
interests” is void for vagueness. This 


is the ruling of the Court of Appeals 
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What's New in the Law 


for the District of Columbia Circuit 
in affirming the dismissal of what 
has been described as the key count 
in the 


Government’s seven-count 


perjury indictment against Owen 
Lattimore. 

The had knocked 
out four counts. A full-bench Court 


affirmed 


district court 


dismissal of the so-called 
key count and of one other, but 
reinstated the other two. One judge 
felt that 
counts 


three of the challenged 


should be reinstated and 
four judges, dissenting in part and 
concurring in part, declared that all 
four should remain dismissed. 

As to the key count, the Court 
ruled that the term “sympathizer” 
had no certain meaning and was not 
defined either in the indictment or in 
the statute under which it was drawn. 
Even if the term “promoter” had a 
certain Court 
tinued, the count was bad since it 
alleged that Lattimore had denied 
he had ever been “a sympathizer or 
any other kind of promoter” whereas 
he had 


meaning, the con- 


been “a sympathizer and 
promoter”. Thus, the Court said, he 
would have to be prepared to defend 
himself against both charges. 

The other count held to have been 
properly dismissed alleged that Lat- 
timore lied in saying that he had 
not made prearrangements with the 
“Communist authorities” to get into 


Yenan, China, whereas the question 
upon which the count was based had 


asked him whether he made prear- 
rangements with the 
Party”. This, in the opinion of the 
entire Court (which agreed wholly 
on this count only), was a fatal vari- 
ance. 

Of the two counts reinstated by 
the majority, one charged that Latti- 
more testified falsely when he said 
that he didn’t know whether a cer- 
to Pacific Affairs, 
which Lattimore edited, was a Com- 


“Communist 


tain contributor 


munist. The other alleged that he 
lied in stating that, apart from Rus- 
Pacific Affairs 
had not published any articles by a 


sian contributions, 
person known to him to be a Com- 
munist. As to these two counts, the 
majority rejected Lattimore’s con- 
that the under 


tentions resolution 


which the subcommittee was acting 
was invalid, that the inquiry itself 
was not authorized by the resolution, 
and that the questions were imma- 
terial to the inquiry. 

(U.S. v. Lattimore, C.A. D.C., July 
8, 1954, Prettyman, J.) 


Federal Tort Claims Act . . . contri- 
bution by state to Federal Government 


® The Court of Appeals for the 
Ninth Circuit has held that the 
United States, having been found 
liable in an action brought under 
the Federal Tort Claims Act, cannot 
recoup its loss against a state alleged 
to be equally negligent, when the 
law of the state precludes contribu- 
tion among tort-feasors. 

The cause of the trouble was a 
Boy Scout who was injured while 
playing with a live bazooka shell on 
the Fort Huachuca Military Reser- 
vation in Arizona. The land had been 
deeded by the United States to Ari- 
zona, and the Army had issued a 
clearance after having supposedly 
disarmed all shells left in the area. 

Suit was commenced against the 
United States and it brought in Ari- 
zona under a third-party complaint, 
alleging that Arizona, if any party, 
was liable, since it owned the land. 
The third-party proceeding was held 
in abatement while the basic ques- 
tion of liability was determined ad- 
versely to the United States by a dis- 
trict court. The United States then 
attempted to recoup the judgment 
against Arizona. 

The Government contended that 
the Tort Claims Act had stripped 
states of their immunity to suit with- 
out consent insofar as claims for in- 
demnity or contribution to the 
United States is concerned. But the 
Court refused to determine this 
point, basing its denial of recovery 
against Arizona on the ground that 
Arizona law does not permit contri- 
bution among tort-feasors. 

(U.S. v. Arizona, et al., C.A. 9th, 
June 30, 1954, Chambers, J.) 


Labor Law . . . notice of strike 


®" The Court of Appeals for the 
Ninth Circuit has adhered to its 
position that striking employees are 
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protected from discharge under the 
Labor-Management Relations Act 
regardless of the shortness of their 
strike notice to the employer. 

The employees were inserters for 
the Sunday edition of a newspaper. 
When they arrived for work at 6:15 
Saturday evening they presented 
their wage and working condition de- 
mands to the foreman, and declared 
they would strike at seven o'clock if 
the demands were not met. The pro- 
duction manager, who handled the 
employer’s collective bargaining, ar- 
rived at the plant after seven o'clock 
and after the strike had commenced. 
He protested that the employer 
could not consider and decide on the 
demands on such short notice. He 
then told the inserters they were 
“through”. 

The Court ordered enforcement of 
an NLRB order finding that dis- 
charge of the employees was a vio- 
lation of the Act and directing rein- 
statement with back pay. Strikers 
are protected from discharge under 
the Act, the Court remarked, even 
when their grievances are presented 
after the strike has commenced. The 
Court said that all would have been 
well had the employer merely re- 
placed the strikers, rather than fir- 
ing them. 

One judge dissented. He declared 
that praise of the collective bargain- 
ing system sounded rather flat where, 
as here, circumstances indicated 
“that the time element made ‘bar- 
gaining’ of any sort an utter impos- 
sibility”. 

(NLRB v. Cowles Publishing Com- 
pany, C.A. 9th, June 28, 1954, Healy, 
J) 


Labor Law . 
in bargaining 


. . right to participate 


® With a show of impatience, the 
Court of Appeals for the Fifth Cir- 
cuit has enforced an NLRB unfair 
labor practices order against an em- 
ployer who objected to the presence 
of one of the union's representatives 
at bargaining negotiations. 

The bargaining talks had broken 
down because the union claimed that 
the controversial individual had a 
right to sit on its side of the table 
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d the employer contended that he 
d no such right. The Court held 
it “to select one’s own representa- 
e or agent is a natural right and 
statute 
This 


though the individual under ques- 


accords it in express 


ms”. would be true even 


tion might give information ob- 
tained from the negotiations to the 
employer’s competitors, as the em- 


ployer contended in this case. 


The Court expressed its disdain 
for this particular litigation vividly: 
rhis small tempest in a smaller tea- 
pot, this pitifully picayune contro- 
versy, this minuscular dispute between 
labor and management, which in and 
by this solemn and legalistic proceed- 
ing has been blown up to the pro- 
portions of a mimic war, is a sad com- 
mentary on human pridefulness and 
temper. 

It is a sadder commentary on the 
deficiencies and inadequacies in law 
ind in fact in the labor-management 
field of human relations, that it is per- 
mitted, indeed required, that to settle 
this silly, this completely unworthy 
little back door quarrel, the ponderous 
machinery first of the Labor Board 
and then of this Court must be called 
into play, in short, an elephant gun 
must be used to rout a flea. 

(NLRB v. Roscoe Skipper, Inc., 
C.A., 5th, June 18, 1954, Hutcheson, 


C.J.) 


Landlord and Tenant . . . implied 
covenants in leases 


® In a case of first impression in 
the state, the Supreme Court of Penn- 
sylvania has held that where there 
is a percentage of profits and mini- 
mum rental commercial lease, and 
in the absence of an intent on the 
part of the lessee to defraud the les- 
sor, no implied convenant arises re- 
quiring the lessee to continue con- 
ducting the exact business specified 
in the lease. 

The lease provided that the prem- 
ises were to be used for washing and 
cleaning automobiles and “for no 
other purpose”. It provided a per- 
centage of gross profits and a mini- 
mum rental. Later the lessee discon- 
tinued washing cars except as inci- 
dental to its business of polishing 
them. The minimum rental due was 
always paid. The lessor sued in 
ejectment, contending that the lessee 


had defaulted by discontinuing the 
business of washing cars. 

The Court, with one judge dis- 
senting, ruled that the provision that 
the premises were to be used for 
washing and cleaning cars and “for 
no other purpose” was a covenant 
against a noncomplying use, and that 
there was no implied covenant to 
use the premises precisely in such 
fashion, particularly in view of the 
minimum rental provision of the 
lease. Noting a divergence of author- 
ity on the question, the Court found 
that cases holding contrary to its posi- 
tion often involved bad faith on the 
part of the lessee, a factor not pres- 
ent in the instant case. 

The dissenter felt that the lan- 
guage of the lease clearly raised a 
duty on the lessee to continue the 
exact business. “I can only conclude” 
he said, “that cleaning and washing 
automobiles means the cleaning and 
washing of automobiles.” 

(Dickey v. Philadelphia Minit-Man 
Corporation, Sup. Ct. Pa., June 2, 
1954, Stern, C.J., 105 A. 2d 580.) 


Negligence . duty 


® On the heels of Ney v. Yellow Cab 
Co., 2 Ill. 2d 74 (40 A.B.A.J. 425; 
May, 1954), the Supreme Court of 
California has considered an identi- 
cal factual situation: motorist leaves 
keys in car, thief steals car, thief 
drives negligently and injures third 
party. Query: does third party have 
action against motorist? In the Ney 
case the Supreme Court of Illinois 
said yes and that such a case may go 
to a jury for a determination of 
proximate cause. 

But California now differs, illus- 
trating a conflict of authority on the 
question. In the California case the 
Court affirmed a nonsuit in favor of 
the motorist. The Court held that 
the car owner’s duty to exercise rea- 
sonable care in the management of 
his car did not include a duty to pro- 
tect a third party from the negligent 
driving of a thief. The court applied 
the rule that, in the absence of a spe- 
cial relationship between the par- 
ties, there is no duty to control the 
conduct of a third person so as to 


What's New in the Law 


prevent him from causing harm to 
another. 

The plaintiff attempted to rely on 
a municipal ordinance providing 
that keys should be removed from 
unattended noncommercial vehicles, 
and authorizing police officers to 
take keys left in cars and turn them 
in to the nearest police station. But 
the ordinance also provided that it 
should not be admissible as evidence 
in any civil action, and for this rea- 
son the Court said it had no bearing. 

Since, as a matter of law, there 
was no duty, the Court declared that 
it would have been improper to sub- 
mit the case to a jury on the matter 
of proximate cause. The Court ob- 
served, however, that California law 
indicated that the thief’s negligent 
driving would not break the chain 
of causation. 

Two judges dissented on the 
ground that the plaintiff should not 
have been nonsuited but that evi- 
dence should have been taken and 
the case submitted to a jury. 

The Ney case, referred to above, 
went off on the ground of proximate 
cause, not duty. The duty phase of 
the case was supplied by a state stat- 
ute requiring removal of keys from 
an unattended vehicle. 

(Richards v. Stanley et al., Sup.Ct. 
Calif., June 11, 1954, Traynor, J., 
271 P. 2d 23.) 


Oil and Gas Law 
Lands Act 


. Submerged 


# In what appears to be the first 
judicial interpretation of the Sub- 
merged Lands Act of 1953, the Court 
of Appeals for the Fifth Circuit has 
held that Louisiana is not estopped 
from collecting severance taxes on 
oil and gas produced in the so-called 
tidelands during the period in which 
the United States Supreme Court said 
the Federal Government had “para- 
mount” rights in the controverted 
off-shore area. 

In June of 1950 the Supreme Court 
in U.S. v. Louisiana, 339 U.S. 699, 
favored the United States as to own- 
ership of the off-shore land. The in- 
stant plaintiff continued to extract 
oil and gas as before, and apparently 
the Federal Government took no 
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steps to exercise authority over the 
land. In May of 1953 the Congress 
enacted the Submerged Lands Act, 
which established and vested title 
in Louisiana. The plaintiff claimed 
that the state could not collect sever- 
ance taxes for the period from 1950 
to 1953. 

While not determining the precise 
title effects of the Act, the Court 
ruled that either the Act nullified 
the theory on which the Supreme 
Court acted and affirmed that the 
state always had title to the tidelands, 
or that the Act conferred a title 
which related back. On either theory, 
the Court said, the state could collect 
its taxes because of the doctrine that 
a lessee cannot dispute his lessor’s 
title. 

(Superior Oil Company et al. v. 
Fontenot, C.A. 5th, June 18, 1954, 
Hutcheson, C. J.) 


Sales . warranties 


= Man’s best friend has found a 
friend in the United States District 
Court for the Southern District of 
California. Dogs are the same as 
people, the Court said, when it 
comes to determining whether an 
action lies against a dog-food manu- 
facturer for breach of warranty, al- 
though the dog food was purchased 
from a retailer and there was no priv- 
ity between user and manufacturer. 

The complaint, alleging contami- 
nated food and sick dogs, contained 
both negligence and breach of war- 
ranty counts. The manufacturer 
moved to get out of the warranty 
count. He contended that California 
law, which applied because it was a 
diversity case, does not permit a 
breach of warranty action by a sub- 
sequent retail purchaser against a 
manufacturer because of the lack of 
privity. California, as do many states, 
has an exception where foodstuffs are 
involved, in which cases direct suit 
against the 
mitted. But, the defendant urged, the 
exception relates to foodstuffs for 


manufacturer is per- 


human consumption only. 

The Court disagreed, ruling that 
the exception should also apply to 
foodstuffs intended for animal con- 
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sumption. Since the case establishing 
the exception had dealt with food 
for humans, the Court observed, it 
was only natural that the phrase 
“human consumption” should have 
been used in it. But, the Court de- 
clared, the same public policy con- 
siderations for protection of humans 
are present with regard to animals. 

While the point had not been de- 
cided by California courts, the 
Court declared that it felt it had 
reached the same result the state 
courts would. 

(McAfee v. Cargill, Inc., U.S. 
D.C., S.D. Calif., May 21, 1954, 
Harrison, J., 121 F. Supp. 5.) 


Taxation . capital gains 


=" In a further step in the judicial 
evaluation of controversial IRC 
§117 (j), favorable capital gains treat- 
ment for sales of livestock has been 
accorded by the Court of Appeals 
for the Second Circuit to the owner 
of a pure-bred Guernsey herd. 

The taxpayer’s practice was to cull 
and sell animals that did not measure 
up to the high standards of the herd. 
Some animals were culled at birth, 
some in periodic inspections which 
began when animals were seven 
months old and some only after 
undesirable characteristics had ap- 
peared in the animals’ offspring. 
There were cull sales every year. The 
Tax Court had held that only ani- 
mals twenty-four months or more 
old could qualify for capital gains 
treatment within §117(j) as “prop- 
erty used in trade or business”. The 
twenty-four-month period was the 
presumptive time at which the ani- 
mal’s breeding qualities would have 
been proved. 

The Court pointed to the 1951 
retroactive amendment of §117 (1) 
which included within “property 
used in trade or business” “livestock, 
regardless of age, held by the tax- 
payer for draft, breeding, or dairy 
purposes”. This, the Court felt, made 
it clear that Congress intended to 
provide capital gains treatment, even 
though the animal was not mature 
and had not been put to use as a 








breeding animal. The Tax Court's 
imposition of the twenty-four-month 
rule, the Court said, penalized breed. 
ers “with skill sufficient to detect 
and cull inferior animals even before 
they have been bred”. 

(McDonald v. Commissioner, C.A. 
2d, July 7, 1954, Clark, J.) 


Workmen's Compensation . 
of employment 


+ « Course 


=" Employee participation in sports 
and recreational activities with 
which the employer has a connection 
—sometimes fairly direct and some- 
times pretty remote—has come to be 
a fruitful source of litigation under 
workmen’s compensation laws. The 
usual question, of course, is whether 
the injury received in such activity 
is in the course of employment. Au- 
thorities and facts vary. 

In a case of first impression in the 
state, an Illinois court has consid- 
ered an injury received by a chain 
grocery company’s clerk and _ stock 
boy while playing baseball in a vol- 
untary league comprised of teams 
from the company’s various stores. 
The games were played after work- 
ing hours, and there was no pay for 
the activity. The company furnished 
T-shirts to those who cared to wear 
them and helped arrange schedules 
and offered prizes. 

The Superior Court of Cook 
County held that the employee's 
disastrous slide into third base 
caused an injury which arose outside 
the course of his employment and 
was thus noncompensable. The 
Court felt there was just no connec- 
tion between the baseball game and 
the employment, and it indicated an 
uneasiness about the stretch of some 
decisions with this comment: “If a 
man has a quarrel with his boss 
while at his work and concerning 
same, and goes home nervous and 
irritable, then argues with his wife 
who hits him over the head with a 
rolling-pin, I do not doubt some 
court might hold the injury arose 
out of his employment.” 

(Jewel Tea Company v. Lejman, 
Super. Ct., Cook County, Ill., July 
1, 1954, McKinlay, J., not reported. 
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Charles B. Nutting, Editor-in-Charge 








® Lord Hailsham, a member of Britain's House of Lords and a barrister of 
Lincoln's Inn, London, was made a Queen's Counsel in 1953. He has written 


a number of books, including The Purpose of Parliament. He was a member 


of the House of Commons, as Mr. Quintin Hogg, before succeeding to his 


father’s title. 





Parliamentary Inquiry and Congressional Investigation Compared 
by Viscount Hailsham, Q.C. 


#" Both the United States Congress 
and the United Kingdom Parliament 
are the more or less legitimate off- 
spring of the Parliaments of the 17th 
century, the latter through the colo- 
nial legislatures of New York and 
others of the thirteen Colonies most 
of which, before the Revolution, 
adopted in practice, if to some extent 
without legal authority, almost the 
whole of the Common Law Lex et 
Consuetudo Parliamenti. 

Where the two bodies differ, as 
they do in practice enormously, it is 
often not so much because of their 
diversity of origin, as because the 
American Congress hived off from 
Britain’s parliamentary institutions 
at a time before the modern system 
of cabinet government had fully 
developed, and when it was intellec- 
tually fashionable to regard this sys- 
tem as a dangerous innovation, and 
rather as an instrument of corrup- 
tion and tyranny than of democratic 
order and good government. 

It is axiomatic in the United States 
Constitution that government is di- 
vided into three branches, legislative, 
executive and judicial, each with its 
separately defined sphere and each, 
it is thought, exercising a restrain- 
ing influence upon the other and 
thus operating to preserve the liberty 
of the people. 


Two Important Qualifications 


As government has developed in Brit- 
ain, we recognize in actual practice 
only two main departments, the ex- 
ecutive and legislative on the one 
hand, and the judicial on the other. 
Even here two important qualifica- 


tions must be observed, namely first 
that the judiciary is in the last resort 
subordinate to Parliament in the 
sense that, although personally inde- 
pendent, they are still under an obli- 
gation to give effect to the laws 
which Parliament 
power like that enjoyed by the Su- 
preme Court to declare them invalid; 
and secondly that the head of the 
judiciary, in the person of the Lord 
Chancellor, combines at once the 


passes without 


function of a judge, the position of 
a legislator and the authority of a 
member of the executive. 

Both legislative bodies, however, 
inherited from the 17th century Par- 
liaments the power to delegate part 
of their activities to committees, and 
such committees have always in- 
cluded committees with powers to 
investigate, and for this purpose to 
summon witnesses, hear evidence, in 
public or in private, to call for docu- 
ments and, subject always to the 
authority of the House, to imprison 
or punish otherwise for contempt. 

Nevertheless the inherent differ- 
ence in the two respective theories of 
government has led to a vastly differ- 
ent development of the committee 
system in the two countries both in 
theory and in practice. 


Limiting Bills 


In the first place the absence of the 
executive function inside the Con- 
gress led to a vast proliferation of 
bills for Congress’ consideration— 
sometimes amounting to as much as 
8,000 in a single Congress, which 
must necessarily be sifted by the ap- 
propriate Standing Committee before 


they can be effectively brought for 
debate on the floor of the House. 

In Britain, the command of the 
executive over parliamentary time, 
and the limitation of Private Mem- 
bers’ time to one day in the week 
during only part of the year, effec- 
tually limit the number of public 
bills before Parliament to a manage- 
able number every year, and these 
bills can effectively be discussed by 
the Committee of the whole or one 
of five standing committees after an 
effective second-reading debate on 
the floor. 

Thus, in Britain, preliminary scru- 
tiny of legislation by a Committee 
after the hearing of evidence is re- 
served to private and local acts, and 
the system universally adopted by 
Congress is, therefore, of extremely 
limited application in Parliament. 

There is another factor limiting 
the development of the committee 
system in Britain. The function of 
investigating the general desirability 
of potential legislation frequently, 
if not almost always in Congress the 
subject of inquiry by a committee, is 
only rarely the subject of such an 
inquiry in Britain. 


Royal Commission 


In lesser matters the British execu- 
tive, in this as in other respects the 
arm of the legislature, appoints a 
departmental committee of inquiry. 
In greater matters resort is had to a 
Royal Commission issued under the 
Great Seal. The members of such 
committees or commissions are only 
exceptionally members of the legis- 
lature; where action is required the 
report is published (with or without 
the evidence taken) and parliamen- 
tary discussion takes place on the 
floor of the house. 

One of the most important func- 
tions of the congressional inquiry 
has always been to maintain the con- 
trol of Congress over the executive 
by public interrogation. This object, 
however, Parliament achieves on the 
floor of the house by the totally differ- 
ent device of devoting an hour of 
House of Commons’ time almost 
every day to questioning Ministers 
on their conduct of public business. 
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The questioning of Ministers or 
Civil Servants by representative select 
committees is unheard of in practice, 
except in relation to certain aspects 
of expenditure and public accounts. 

All this has a close bearing on the 
development of the parliamentary 
and congressional inquiry. 

In a recent and fairly authoritative 
survey (Congressional Digest, May, 
1952) the objects of a congressional 
inquiry were stated to be (a) the ne- 
cessity of investigation to enable the 
legislature to legislate wisely; (b) the 
necessity to keep the executive 
branch in its place; (c) its use as a 
means of mass communication; and 
(d) its value as a means of governing 
the internal affairs of the legislature. 

As we have seen, many if not all 
of these objectives are attained by 
Parliament by other means, and the 
committee system has, therefore, 
never developed into the elaborate 
and articulated method of control 
to which all American legislators are 
accustomed. 

In Britain, parliamentary debate 
continues to command the center of 
the scene. Even where committee 
sessions are public, as many of them 
are, they are seldom and sparsely 
attended by members of the public 
and poorly reported in the press. 
The idea of press cameramen, cine- 
ma or television apparatus, at their 
proceedings, particularly when evi- 
dence is being taken, is profoundly 
alien to the entire British conception 
of the scope and function of commit- 
tee work. Any attempt to introduce 
any of these practices would un- 
doubtedly be visited by immediate 
proceedings for contempt if this 
were done by any outsider, or by the 
condign displeasure of the house if 
any committee even suggested any 
of them. 

In Congress, the place of question 
time is very largely taken by these 
committee investigations, and the 
camera, the television screen and the 
cinema are all used, naturally and 
spontaneously, as legitimate methods 
of public relations enabling the work 
of Congress to be brought home to 
the electorate all over the Continent. 
All this makes it extremely difficult 
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for an Englishman to understand, 
still less to assess or criticize the pro- 
ceedings of congressional committees 
of investigation. 

Nevertheless, parliamentary com- 
mittees of inquiry are by no means 
unknown to the British system. They 
continue to be and will continue 
from time to time to investigate par- 
ticular matters of public scandal, 
and it is worth while examining both 
the nature of these inquiries and the 
criticisms of them in the light of the 
publicity recently given to congres- 
sional investigations. 

It is, however, necessary to state 
one more qualification before doing 
so. As will be seen, largely as the re- 
sult of the Marconi inquiry, these 
parliamentary committees fell into 
disrepute in Britain immediately be- 
fore World War I, and in 1921, when 
the war was over, an alternative 
method of inquiry was instituted by 
the Tribunals of Inquiry Evidence 
Act 1921. 

The result was that, whereas be- 
fore World War I, the parliamentary 
committee was the only method of 
investigating potential scandals, as 
for instance in the Jameson raid and 
Marconi inquiries, since World War 
I, inquiries have been about equally 
distributed between the two meth- 
ods; the Boothby and Garry Allighan 
and Dalton cases were investigated 
by committee, and the Thomas 
Budget inquiry, and the Belcher in- 
quiry by a judicial tribunal. 

The parliamentary committee in 
Britain has never possessed a roving 
commission. It has never been a 
standing committee with a general 
mandate like the Un-American Ac- 
tivities Committee of the House of 
Representatives, but always a select 
committee to investigate a particular 
matter—although sometimes, in the 
ordinary course of business, a_par- 
ticular matter of privilege has been 
referred to the Standing Committee 
of Privileges. 

As has been indicated, although 
proceedings are commonly (but by 
no means always) public, nothing 
like the same publicity attaches to 
the parliamentary committee as to 


the congressional committee of in- 
vestigation. 

Even so, both the judicial tribunal 
and the parliamentary committee in 
Britain have been subjected to a 
good deal of criticism, mostly based 
on the potential injustice to indi- 
viduals involved in what is, neces- 
sarily a star chamber method of in- 
quiry, on the occasionally partisan 
views embodied in the conclusion, 
and on the absence of prosecuting 
counsel in cases where the official 
standpoint needs preparation and 
advocacy. Moreover, the inability of 
any such tribunal to stick strictly to 
the rules of evidence, especially as 
regards hearsay, has also been the 
subject of comment. 


The Jameson Raid 


As regards the select committee pro- 
cedure, Viscount Cecil of Chelwood 
appeared as counsel before the select 
committee to inquire into the Jame- 
son raid, and sat on the select com- 
mittee as a member to inquire into 
the Marconi case. Writing of the first 
of these two committees he said: 


There was no counsel for the prose- 
cution, certain members of the Com- 
mittee undertaking, more or less, to 
act as such. But, as always happens in 
these circumstances, they had no one 
to get up the case for them. The result 
was that the Committee discovered 
nothing. Probably there was nothing 
to discover, but, if there had been, 
they would certainly not have dis- 
covered it. Whenever they seemed to 
be getting near a point which we 
regarded with anxiety, they always 
drifted away from it because, no 
doubt, they did not know of its exis- 
tence. A Select Commitee of this kind 
is, I believe, almost the worst possible 
instrument for clearing up questions 
of personal responsibility. 


The same author writes of the 
Marconi Committee, of which as 
stated above, he was a member: 

I found it even worse than the South 

Africa Committee. The whole 

incident confirmed me in the view 

that, for what was in the nature of 

a judicial inquiry, no tribunal could 

be worse than a Select Committee of 

the House of Commons. 

Sir Robert Boothby, M.P., who was 
himself the object of an inquiry by 
Select Committee, has this to say 





rie forces 










pro- 
‘ood 
lect 
ume- 
“om- 
into 
first 


rose- 
com- 
$s, to 
ns in 
one 
esult 
ered 
thing 
been, 
dis- 
>d to 
1 we 
lways 
, no 
exis- 
kind 
ssible 
tions 


the 
h as 


yout this method in his autobiog- 


iphy: 
| 


\s a result of my experience, I can- 
not think that a Select Committee of 
the House of Commons ts an appro 
priate body to act as a judicial tribu 
nal in cases of this kind. The follow- 
ing are my reasons: 

(i) here is no specific charge. 

(2) There is no law. It was not until 
long after the case was over that I 
discovered a ruling in Erskine May 
dating from 300 years ago, which 
had some relevance to it. This 
ruling was never even mentioned 
during the proceedings. 

There is no “discovery of docu- 
ments’, such as exists in common 
law. The result is that, during the 
proceedings, fresh documents are 
continually demanded and _ pro- 
duced, which may from day to day 
throw a different light on the case. 
At the same time others, which 
might well be of greater impor- 
tance, may not be demanded, ot 
admitted. 

There are no pleadings. Conse- 
quently the Committee can be, 
and in this case was, furnished 
with the documents presented by 
the Treasury solicitor some con- 
siderable time before any rejoin- 
der can be made. 

(5) Nothing is privileged. As a result, 
private letters from clients to solic- 
itors may have not only to be 
produced in evidence but pub- 
lished—an unheard-of proceeding 
in a Court of Law. 

There is no prosecutor. A Law 
Officer attends simply for the pur- 
pose of “assisting” the Committee. 
The result is that one or more of 


the legal members of a Select 


g 
Committee has to assume the role 
of prosecutor. This is most unfair 
to them, because it puts them in 
the unenviable, and indeed the 
impossible position of having to 
act as judge and prosecuting coun- 
sel at the same time. 

There is a meaning and purpose in 

our Common Law which it is seldom 

advisable to disregard. 


Injustice to Individuals 


Some, but not all, of these criticisms 
have been met by the tribunal ap- 
pointed under the Tribunal of In- 
quiry Evidence Act of 1921, but in 
practice even these tribunals have 
been criticized. 

As a result of the Thomas inquiry 
shortly before World War II, while 
the Tribunal in effect convicted the 
late J. H. Thomas and another of a 
breach of the Official Secrets Act, 
the Attorney General was obliged to 
confess in the Commons that there 
was technically insufficient admis- 
sible evidence to enable a jury to 
convict. 

During the Lynskey Tribunal, the 
papers were full of criticisms of the 
injustice to individuals involved in 
the conduct of proceedings which 
necessarily brought witnesses not ac 
cused of any specific offenses into 
the limelight of unwelcome public- 
ity, or which enabled these and other 
witnesses to make vague, unverifiable 


and general allegations against per- 


sons not sufficiently close to the in- 


Internal Revenue Code Institute 


*" The 1954 Internal Revenue Code 
will be extensively discussed at an 
Institute to be held at the University 
of Texas Law School, September 29 
through October 2. 

Secretary of the Treasury George 
M. Humphrey will be the main 
speaker at a banquet to be held in 
connection with the Institute on 
October 1. 

Lawyers from the Treasury De- 
partment and members of the Ameri- 
can Bar Association and the Ameri- 
can Law Institute will cover the new 
Code during the four-day Institute. 
Che speakers will include: 


Thomas N. Tarleau, Chairman 


of the Section of Taxation of the 
American Bar Association; Leonard 
L. Silverstein, of the Legal Advisory 
Staff of the Treasury Department 
and of the Section of Taxation of 
the American Bar Association; Rus 
sell E. Train, Clerk of the Committee 
on Ways and Means, 83d Congress; 
Rudolph P. Hertzog, Assistant Chief 
Counsel of the Internal Revenue 
Service; Lloyd W. Kennedy, Chair 
man of the Section of Taxation’s 
Committee on Income Taxation of 
Trusts and Estates and special con- 
sultant to the American Law Insti- 
tute’s Federal Income Tax Project; 
Stanley S. Surrey, Professor of Law 


at Harvard University and Chief 
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quiry to be given an opportunity ol 
clearing themselves. 

The truth is that any legislature 
is driven, from time to time, to insti 
tute inquiries either by itself or by 
others which at least potentially have 
the power to inflict great injustice 
on individuals. In Britain, however, 
the following safeguards are, broad 
ly speaking, maintained both in the 
proceedings before committees of 
either house, or before a judicial 
tribunal. 

(1) The power of investigation, 
however exercised, is used most spar- 
ingly. 

(2) The subject matter of the in- 
quiry is more or less carefully defined 
and the tribunal strongly discour- 
aged from going outside the limits 
set thereby. 

(3) All parties affected are allowed 
counsel, and counsel is often, but not 
always, instructed in appropriate 
cases to conduct the case for the 
prosecution where such exists. 

(4) Great discretion is used as to 
whether and to what degree pro- 
ceedings should be public. 

(5) Strong control is exercised by 
the committee and by the tribunal of 
the right either of members or of 
counsel to cross-examine. 

(6) Investigating committees are 
never given a roving commission, but 
are committees appointed to investi 
gate a specific matter with instruc- 
tions to report at a specified time. 


Reporter for the American Law In- 
stitute’s Income Tax Project; David 
W. Richmond, of Washington, D. 
C.; Mark Johnson, of New York; 
Joseph P. Driscoll, a member of the 
legal advisory staff of the Treasury 
William C. Warren, 
Dean of Columbia Law School; Ben 
Bird, of Fort Worth, Texas; John 
P. Ohl, of New York; Isidore Good- 
man, Internal Revenue Department 
and Lauren Williams, of Omaha. 


Department; 


Information on _ registration is 
available from Jack Proctor, Assist- 
ant Dean, the University of Texas 
Law School, Austin 12, Texas. 
Marvin K. Collie is chairman of 
the committee on the Institute. 
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® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





“Dividend” in Kind of Appreciated Property Tax 
Trap to Shareholders 


® During periods of capital expan- 
sion and during the existence of the 
recent excess profits tax levy, a num- 
ber of corporations have used distri- 
butions in kind in order to conserve 
cash and for other business reasons. 
Distributions in kind have also been 
useful to small closely held corpora- 
tions operating with a minimum of 
cash. 

One problem in connection with 
such distributions has been whether 
the distributing corporation realizes 
any income from such a distribution. 
General Utilities & Operating Co. v. 
Helvering, 296 U.S. 200 (1935), is 
generally accepted as standing for 
the proposition that no gain or loss 
is realized by a corporation upon the 
distribution of property in kind. See 
also Transportation, Trading & Ter- 
minal Corp., 9 T.C. 247 (1947), re- 
versed on other grounds, 176 F. 2d 
570 (2d Cir. 1949). 

A second problem which recently 
has been revived is the tax treatment 
under the Internal Revenue Code of 
1939 to be accorded the receipt by a 
shareholder of such a distribution in 
property where the fair market value 
of the property distributed exceeds 
the corporation’s cost and also ex- 
ceeds the corporation’s earnings or 
profits. This issue was presented in 
two parallel cases, in the Second and 
Third Circuits, Commissioner v. Hir- 
shon Trust and Commissioner v. Es- 
tate of Godley, decided May 17, 1954, 
and May 28, 1954, respectively. 

The facts of the Godley case (the 
same distribution but a different 
stockholder being involved in Hirsh- 
on) were that in 1947 the decedent 
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shareholder received a dividend dis- 
tribution having a total fair market 
value of $1,575 on shares she owned 
in Southern Natural Gas Company. 
She elected to follow one of the al- 
ternatives suggested by the tax con 
sultant of Southern and reported 
only $740.25 as taxable. Southern, in 
1947, distributed to its shareholders 
cash in the total amount of about 
$2,100,000 and stock in its wholly- 
owned subsidiary, Southern Produc- 
tion Company, Inc., having a value 
of about $8,900,000. Prior to the dis- 
tributions, Southern had in excess of 
$5,000,000 in earnings and profits 
available for distribution as divi- 
dends. Production stock had a basis 
in the hands of Southern of about 
$3,000,000. 

The Tax Court held that the prop- 
erty distribution was taxable as a 
dividend to the extent that the fair 
market value of the property distrib- 
uted was covered by earnings and 
profits; but to the extent earnings or 
profits were insufficient to cover a 
charge equal to the fair market value 
of the distribution, the amount of 
this excess would apply to reduce 
the basis at which the shareholder 
distributees held their stock, and any 
excess over basis would be taxable to 
them as a capital gain, all under 
Section 115(d). The Tax Court’s 
opinion in Godley, reviewed by the 
Court, was significant for two rea- 
sons: (1) It was the first time the Tax 
Court had before it—and rejected— 
the contention that a corporate dis- 
tribution in kind having a compo- 
nent of unrealized appreciation 
might be taxable to the shareholders 





as “other income” under Section 
22 (a); and (2) the opinion was thx 
most complete judicial explanation 
up to that time as to why the corre 
lation between the 
accounting for profits and earnings 
and the shareholders’ dividend status 
should be carefully preserved, reite1 
ating the principles announced in 
August Horrmann, 34 B.T.A. 1178 
(1936). 

However, in reversing Godley, the 
Third Circuit reasoned that once the 
distribution, from the standpoint ol 


the distributing corporation, is char 


corporate tax 


acterized as a “dividend” within the 
definitions and presumptions of Sec 
tions 115(a) and (b), then its taxa 
bility from the shareholder’s stand 
point is governed by Section 115(j), 
which requires the “dividend” to be 
taxed at full fair market value. For 
purposes of taxability to the share- 
holder, the earnings or profits of the 
corporation are immaterial so long 
as they are sufficient to cover the cost 
basis of the property distributed. 
Consequently, the corporation does 
not realize income, but the distribu 
tees do, to the extent of the apprecia 
tion in the value of the property. 

The result is that no longer can 
the shareholder look solely to the 
value of the property received and to 
the corporation's earnings or profits 
(excluding appreciation) to measure 
or limit the taxability of the distribu 
tion to him. This correlation 
viously announced by the Tax Court 
in many decisions has now been re 
jected not only by the Third Circuit 
but also by the Second Circuit. 

In the Hirshon case, the Second 


pre 


Circuit reasoned that if the distribu 
tion is a “dividend’’ when declared 
by the corporation, then it cannot 
be in part something else, i.e., a re 
turn of capital, when received by the 
shareholders. And, since only the 
cost basis of the stock distributed in 
kind was used to reduce earnings and 
profits of the Southern under Section 
115(a), the balance of the distribu 
tion was neither out of earnings o1 
profits nor out of capital. It was sim 
ply a distribution of appreciation in 
value which the Second Circuit held 


was taxable to the shareholder at 
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he full market value at the time of 
eceipt by reason of Section 115 (j). 
In support of the taxability of a 
listribution in kind of appreciated 
roperty, even though there are no 
irnings and profits to cover the ap- 
the Commissioner has 
nade three primary arguments. He 
has argued that the distribution in- 
reases the earnings or profits account 


reciation, 


y the amount of the excess of value 
over the corporation's basis. This 
jutomatically would make the dis- 
dividend. This conten- 
tion was rejected in Commissioner v. 
Estate of H. H. Timken, 141 F. 2d 
625 (6th Cir. 1944). 

Further, the Commissioner has ar- 
cued that if the asset distributed was 


tribution a 


originally purchased with earnings 
or profits, the entire asset, including 
appreciation in value occurring after 
purchase, is therefore distributed 
out of earnings or profits” and is 
taxable under Section 115(j) to the 
shareholder at its fair market value. 
lhe Tax Court has denied this argu- 
ment. Jane Easton Bradley, 9 T.C. 
115 (1947). But compare Commis- 
sioner V. Wakefield, 139 F. 2d 280 
6th Cir, 1943). 

The third contention urged by the 
Commissioner and accepted in God- 
ley and Hirshon is that a distribution 
is always “out of earnings or profits” 
as respects appreciation in value of 
an asset if earnings or profits exist 
equal to the basis of the asset to the 
corporation. In accepting this third 
contention, the opinions of the Sec- 
ond and Third Circuits, even though 
divergent to some extent in their 
analysis, are similar in excepting 
from dividends treatment a distribu- 
tion where the earnings or profits 
without the inclusion of unrealized 
ippreciation) are non-existent or are 
insufficient to cover the cost of the 
property distributed. 

Another contention, not yet 
proved by any court, was that 


ap- 
the 
ppreciation in value of corporate 
listributions in kind may be “other 
ncome” under Section 22 (a). The 
lax Court rejected this contention 
n Godley by pointing out that Sec- 
tion 22 (e) took the treatment of cor- 
orate distributions out of Section 


22 (a) and referred their treatment 


to Section 115. 

To illustrate the results of these 
two opinions, a series of situations 
should be considered: 

(1) The distributing corporation 
has earnings or profits in excess of 
the cost basis of property distributed 
but not equal to the fair market 
value of the distribution in kind. 
Both courts would tax the full dis- 
tribution, and therefore the appre- 
ciation, at full market value as a 
“dividend” under Section 115(j). ‘The 
shareholder must know the corpo- 
ration’s tax accounting information 
or act at his peril in not returning 
the full fair market value as taxable. 

(2) The distributing corporation 
has earnings or profits just equal to 
the cost basis of the property distrib 
uted but not equal to the fair market 
value of the distribution in kind. 
The that both 
courts would tax the full distribu 


clear inference is 
tion, and therefore the appreciation, 
at full market value. 

(3) The distributing corporation 
has earnings or profits less than the 
cost basis of the property distributed, 
but not zero, and not equal to the 
fair market value of the distribution 
in kind. Here the Second Circuit 
seems to say in Hirshon that Section 
115(d) would apply. But is it only 
to that part of the distribution which 
leaves the capital impaired, or is it 
to the entire distribution in excess 
of “earnings or profits’? The Gov- 
ernment, in the Godley case, sug- 
gested two possible answers to these 
questions which greatly troubled the 
Tax Court. One was that the dis 
tributed property might constitute 
a dividend in the proportion that the 
earnings and profits bear to the cost 
basis of the distributed property, and 
thus tax a$ a dividend only a portion 
of the appreciation. The other an 
swer, favored by the Commissioner, 
was that the distribution might con- 
stitute a dividend to the extent that 
the cost basis is covered by earnings 
or profits, plus the entire amount of 
the appreciation in value. Only to 
the extent that the cost basis is not 
and profits 


covered by earnings 
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would there be a distribution out of 
capital. 

(4) The distributing corporation 
has no earnings or profits or they 
have all been consumed in a prior 
cash dividend so that the distribu- 
tion in kind is in reality out of 
capital. Both courts make an excep- 
tion to the general application of 
Section 115 (j) for this situation and 
appear to suggest that Section 115 (d) 
applies to the whole distribution. 
However, the Commissioner is tak- 
ing the position in the pre-1950 FHA 
Section 608 (National Housing Act) 
distribution cases! that the non-ex- 
istence of earnings or profits in that 
situation is immaterial; that, under 
Hirshon, as long as a distribution 
does not impair capital, it is taxable 
at ordinary income rates. 

Some of the arguments for limit- 
the 
shareholder to the amount of earn- 


ing the dividend liability of 


ings and profits available for dis- 
of un- 
not 
clearly answered by these two opin- 


tribution without inclusion 


realized appreciation, and 
ions, may be summarized as follows: 

(1) Section 115(j) is merely a 
valuation section applicable only to 
a “dividend” and it is meaningless 
if considered independently of the 
rest of Section 115. 

(2) Section 115 (a) and (b) alone 
define “dividend” and then as a dis- 
tribution “out of” earnings or profits 
“to the extent thereof’. This would 
seem to limit the amount of the “div- 
idend” to be taxed to the amount of 
earnings and profits. 

(3) To apply Section 115(j) so as 
to tax the entire distribution as a 
dividend would be to ignore the con- 
gressional concept of shareholder's 
cost basis incorporated in Section 
115 (d).? 

(4) There is a very practical dif- 
ficulty to the shareholder of deter- 
mining the increase in value of the 
asset received, once the concept of 


See Brief for Respondent (Commissioner) in 
George and Anna Gross, tried in the Tax Court, 
March 11, 1954. (Docket Nos. 46260, etc.) These 
cases involve distributions to shareholders of ex- 
cess mortgage loan proceeds by FHA corporations 
before they had earnings and profits, and without 
surrendering any stock 

2. See H. Rep. No 
page 12. 


179, 68th Cong. Ist Sess., 
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shareholder’s cost basis is abandoned, 
since he must determine the amount 
reportable as a dividend but has no 
access to the basic accounting infor- 
mation under ordinary  circum- 
stances. 

(5) Where the property distrib- 
uted has been acquired out of ac- 
cumulated earnings or profits already 
taxed at the corporate rates, subse- 
quent taxation of the appreciation 
in value as a dividend would consti- 
tute double taxation of such assets 





SECTION OF 
JUDICIAL ADMINISTRATION 


* A manual for jurors in Nebraska 
has now been completed and is be- 
ing distributed for use in all federal 
courts commencing with the Septem- 
ber, 1954, term. Based the St. 
Louis federal court pamphlet, the 


on 


manual was promoted and the basic 
copy prepared by the section’s com- 
mittee in Nebraska under the chair- 
manship of Kenneth H. Dryden, of 
Kearney, Nebraska. 

The committee worked through 
its judicial members in the Council 
of District Judges and obtained their 
recommendation to the bar associa- 
tion, which approved the plan and 
now appears as official sponsor for 
the manual. 

Members of the Nebraska commit 
tee are Kenneth H. Dryden, Chair- 
Delehant, United 
States District Court, Lincoln, Ne- 


man; John W. 


braska; John W. Yeager, Supreme 
Court of Nebraska, Lincoln, Nebras- 
ka; John H. Kuns, District Judge, 
Kimball, Nebraska; Don W. Stew- 


Activities of Sections 
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although they had become part of 
the business capital through rein- 
effect, the 
new rules, if continued would dis 


vestment. In therefore, 
courage reinvestment of earnings in 
the business and in reality be incon- 
sistent with the Treasury’s current 
fiscal and tax policy. 

eventual dis- 


Regardless of what 


position the Supreme Court may 


make of the problem presented in 
these two cases,? the congressional 


history of Section 301 and Section 






Nebraska; Varro 
Nebraska; 
Mayer, Grand 


H. 


and 


Lincoln, 
Rhodes, Omaha, 
Herbert F. 
Nebraska. 


art, 


Island, 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


® A Panel Discussion on problems of 
maintaining management and stock 
control in a family corporation, in- 
corporated partnerships and other 
closely held corporations (so success 
fully received at the Regional Meet- 
ing in Atlanta) will be presented 
again at the Annual Meeting in 

on Monday afternoon, 
16, at 2:00 o'clock at the 
Palmer House. The discussion will 


Chicago 
August 


include a consideration of the effects 
of the Revenue Act of 1954. 

On the morning of Tuesday, Au- 
gust 17, at 10:00 o'clock, the Section 
will hold a joint session at the Palm- 
er House with the Mineral Law 
Section, to be addressed by Ralph 
H. Demmler, Chairman of the Se- 


curities and Exchange Commission 





312 of the “Internal Revenue Code 
of 1954” 
earnings or profits are only to be 
charged with the cost basis of prop 


indicates that, although 


erty distributed, the shareholder r« 
ceiving the property will be taxed 
as a dividend only to the extent of 
earnings or profits prior to distribu 
tion. 


Contributed by Committee Member 
David R. Roberts 








3. One possible ground for certiorari in these 
cases is an asserted conflict with General Utilities 
& Operating Co. v. Helvering, supra. 





on “Public Offerings under the Se- 
curities Act of 1933, as Amended” 
After the address, Dr. Demmler will 
answer questions which have been 
submitted in advance of the Meet- 
ing to Glover Johnson, Chairman, 
Committee on Federal Regulation of 
Securities, 14 Wall Street, New York. 

At 2:30 on the afternoon of Tues- 
day, August 17, an interesting session 
will be held at the Palmer House at 
which various chairmen of commit 
tees of the Section will report on 
developments in their field of law. 
An opportunity will be given to pet 
sons present to ask questions of those 
giving reports. 

The Food, Drug and Cosmetic 
Law Division of the Section will hold 
sessions on Tuesday morning and 
afternoon at the Northwestern Uni 
versity School of Law. These prom 
ise great interest and many Section 
members will wish to attend them. 

It is hoped that as many members 
of the Section as can will attend the 
Annual Meeting and the Section ses 


sions. 
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BAR ACTIVITIES 


Paul B. DeWitt + Editor-in-Charae 





Richard 
BENTLEY 


* Richard Bentley was named presi- 
dent of The Chicago Bar Association 
at its annual meeting on June 24. He 
succeeds John J. Yowell as president 
of one of the most active city bar as- 
sociations in the United States. 

The business session of the annual 
meeting, following a noon luncheon 
in Denning Hall at the quarters of 
the Association, featured reports of 
the officers and a report of the Elec- 
tion Committee. 

Mr. Yowell, retiring president, re- 
ported on the progress made during 
the past year by the Association in 
attaining the objectives stated in its 
charter. Through the efforts of its 
seventy-five committees the Associa- 
tion advanced its work along three 
lines: improvement of the substan 
tive and procedural law, judicial re- 
form through further work on a pro- 
posed new judicial article to the state 
constitution and the election of a 
slate of well-qualified candidates to 
the Superior Court Bench, and the 
extension of its services to the public 
through the work of its Committees 
on Defense of Prisoners, Public In- 
formation, Legal Aid, Legislation, 
Civil Rights, Juvenile Delinquents 
and Adolescent Offenders, and Local 
Government. 

Playing host to an expected 5,000 
visitors to the Annual Meeting of the 
\merican Bar Association in Chi- 
cago in August and securing the ap 
proval and adoption by the state leg- 
slature of the proposed judicial 
amendment to the state constitution 


will be the two major projects of the 
Association during the coming year, 
according to the new president, Mr. 
Bentley. 

A lecture entitled “Review of Re- 
cent Decisions” by Francix X. Busch 
was scheduled to conclude the after- 
noon session. Mr. Busch, due to ill 
ness, could not give the lecture. His 
paper was 


read by his partner, 


Charles R. Sprowl. Mr. Busch re- 
viewed the important decisions of 
the federal courts and the Illinois 
Supreme Court during the past year. 


At the evening dinner, also held in 
Denning Hall, the newly elected offi- 
cers and members of the Board of 
Managers were installed. Augustine 
]. Bowe was elected First Vice Presi- 
dent; Ferris E. Hurd, Second Vice 
President; Len Young Smith, Secre 
tary; R. Newton Rooks, Treasurer; 
and Irwin J. Askow, Librarian, Stan 
ford Clinton, James ]. Cusack, Jr., 
Spencer E. Irons, James C. Leaton, 
Mark W. Lowell, Martin J. McNally 
and Edward P. Saltiel were elected 
to the Board of Managers. 

Guest speaker at the dinner was 
the Hon. Campbell Colin McLaurin, 
Chief Justice of the Trial Division of 
the Supreme Court of Alberta, Can- 
ada. Chief Justice McLaurin spoke 
on the subject of the jury function in 
the trial of cases. 

According to Justice McLaurin, a 
competent judge can dispatch justice 
faster and with more impartiality 
than any jury. 

“The time has come when there 
should be complete abolition of jury 
trials in civil suits and a marked 
limitation of the use of juries in the 
criminal field”, he said. 

“A litigant is entitled to nothing 
more than impartiality, competence 
and dispatch. A capable lawyer sit 
ting as a judge alone can provide 


that much better than a jury.” 


® On May 1/4, a public meeting was 
held at the House of The Association 
of the Bar of the City of New York in 
commemoration of the One Hun- 
dred and Fiftieth Anniversary of the 
French Civil Code. The President of 
the Association, Allen T. Klots, in- 
troduced Pierre Donzelot, Permanent 
Representative in the United States 
of the French Universities and Cul- 
tural Counselor of the French Em- 
bassy. M. Donzelot presided. The 
speakers and their topics were: Alexis 
C. Coudert, Professor of Law, Colum- 
bia University, ““The Influence of the 
Civil Code in the Western Hemi- 
sphere”; Claude Léwy, Faculté de 
Droit, Université francaise de New 
York, “Codification, Expérience et 
Droit Subjectif’; R. R. Palmer, Pro- 
fessor of History, Princeton Univers- 
ity, “The Civil Code as a Historic 
Landmark”. The following organiza- 
tions co-operated with the Associa- 
tion in sponsoring the meeting: The 
Cultural Services of the French Em- 
bassy; the French University of New 
York; The Parker School of Foreign 
and Comparative Law, Columbia 
University; The Institute of Compar- 
ative Law, New York University; and 
Columbia University School of Law. 


—-~.@--——- = 


® The University of Michigan Law 
School sponsored a summer institute 
on communications media during 
June. Dean E. Blythe Stason, of the 
University of Michigan Law School, 
welcomed the assembled lawyers. In 
the first session Lewis H. Mayo, As- 
sistant Dean and Professor of Com- 
munications Law, George Washing- 
ton University Law School, and 
Harold L. Cross, of the New York 
Bar and Associate Dean of Columbia 
University School of Journalism, dis- 
cussed “Gathering and Disseminat- 
ing Information”. “The Freedom of 
the Press and Judicial Contempt” 
was discussed by Elisha Hanson, Gen- 


or 


eral Counsel, American Newspaper 
Publishers’ Association, and Edwin 
M. Otterbourg, former President of 
the New York County Lawyers’ As- 
sociation. 

The second day of the session was 
concerned mainly with official con- 
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trols versus self-regulation of com 
munications media. The problems of 
the publishing industry were ana 
lyzed by Herbert Brucker, Editor of 
the Hartford Hartford, 
Connecticut, while the problems of 


Courant, 


the motion picture industry were 
jointly considered by Hugh M. Flick, 
Director of Motion Picture Division 
of the New York State Education De 
partment, and Sidney Schreiber, Gen 
eral Attorney of the Motion Picture 
The 


problems of the radio and television 


Association of America, Inc. 
industry were presented by Warren 
E. Baker, 


Federal 


General Counsel of the 


Communications Commis 
sion, and John Fetzer, member of the 
Television Code Board of 
the National Radio 


and ‘Television Broadcasters. 


Review 
Association of 


At the annual banquet, at which 
Gilbert H. Montague of the New 
York Bar presided, Sir Robert Scott, 
K.C.M.G., C.B.E., British Minister to 
the “The 
Com 


United States, discussed 


Function of Government in 
munication of Ideas’’. 

The final day was begun by a 
speech by J. D. Bond, Hearing Exam 
iner for the Federal Communications 
Commission, on “A New Look at the 
Administrative Law Problems of the 
Federal Communications Commis 
sion”. Edward M. Webster, Commis 
the 


tions Commission, re-examined 


Communica 
the 
problems of mobile and point-to 


sioner of Federal 


point communications, A reappraisal 
of the Federal Communications Com 
mission’s policy regarding issuance of 
broadcast licenses was made by Ne 
ville Miller, Chairman of the Com 
mittee on Communications of the 
American Bar Association. The con- 
cluding address on “Economic Prob- 
lems of Television Broadcasting” was 
by Charles H. Tower, Manager of 
the Labor Management Department 
of the National Association of Radio 


and Television Broadcasters. 

® The West Virginia Tax Institute, 
Inc., which is jointly sponsored by 
The West Virginia State Bar, the 
West Virginia Society of Certified 
Public Accountants and the College 
of Commerce of West Virginia Uni- 
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versity, recently established two 
awards at West Virginia University 
based on scholarship, character (in- 
cluding professional promise) and 
interest in taxation. The awards— 
one each for the College of Com- 
merce and the College of Law—were 
won by William Marsh Dietz of the 
College of Commerce and John Mar- 
shal Holcomb of the College of Law. 


William 
ROSENBERGER, 
It. 





® The sixteenth annual meeting of 
the Virginia State Bar was held 
at the Hotel Roanoke, Roanoke, 
Virginia, June 2-3, 1954. The an- 
nual meeting of the Bar was pre- 
ceded by a meeting of the Execu- 
tive Committee and Council of the 
Bar. 

The Council approved a recom- 
mendation by its Executive Com- 
mittee that several of its committees 
be consolidated with those of The 
Virginia State Bar Association so that 
there will be the following joint 
committees of the two organizations: 
Legislation and Law Reform, Co-op- 
eration with Bar Organizations, Le- 
gal Conferences and Continuing Le- 
gal Education, and Public Informa- 
tion. 

The 


Judicial 


Council’s Committee on 
Ethics recommended that 
a new Canon of Judicial Ethics be 
adopted, to be known as 25-A, as 
follows: 


A Judge of the Commonwealth, wheth- 
er of a Court of Record, or of a 
Court not of Record, should not act 
as a Director or Officer of any Bank 
or Trust Company in this State, nor 
should he receive any gratuity from 
any person or corporation whose inter- 
est could possibly come before him for 
judicial action. 


This recommendation was not ap 


proved. 


The council approved the print 
ing and distributing of a pamphlet 
“Sound Steps in 
Home”, prepared by the Commit 


Purchasing a 


tee on Public information. It passed 
a resolution requesting the Bars 
of each judicial circuit in Virginia 
to hold a meeting and discuss the 
work of the integrated Bar and to 
the pur 
chased, “Living Under Law”, and 
“With Benefit of Counsel”. 

At the annual meeting, the first 
morning was devoted to the busi 


show two films recently 


ness session. A legal institute of 
law management was conducted in 
the afternoon; Arch M. Cantrall, 
Clarksburg, West Virginia, 


Lipman Redman, of the District of 


and 
Columbia Bar, were the lecturers. 
The evening session was devoted 
to showing the two films, “Living 
Under Law’, and “With Benefit of 
Counsel.” 

The second the Bar 
met with the Judicial Conference 
and heard State Senator A. S. Har- 
rison, Jr., discuss “Legislation of 
1954”. The afternoon 
devoted to a panel discussion on 
“The Relationship of the Press 
the Bench and Bar’. Two 
newspapermen, two judges of courts 


morning, 


session was 


with 


of record and two lawyers took part 
in this discussion. 

William 
Lynchburg, was elected President, 
Aubrey R. Bowles, Jr., of Richmond, 
was elected Vice President, and Rus- 
sell E. Booker, of Richmond, was re- 


Rosenberger, Jr., of 


elected Secretary-Treasurer. 
Over 200 lawyers registered for the 
annual meeting. 


-- ° 


® “A Short Course for Practicing 
Lawyers” was offered by the Faculty 
of the Northwestern University Law 
School prior to the Annual Meeting 
of the American Bar Association. It 
was designed for the lawyer in gen- 
eral practice and offered an oppor 
tunity for professional study of key 
developments in selected 
fields of law. Eleven fields of law were 
studied, including estate tax plan- 
ning, international law, federal prac- 
tice, scientific evidence, accounting 


several 



























































cast. 


SE taal 


fer hss 


fe I a ORT Te 










toc 
M: 


wa 
Ba 


Re 
Jol 
Te 
an 













































print 
phlet 
iz a 
mmit 
passed 
Bars 
rginia 
ss the 
nd to 
pur 
, and 


> first 
busi 
te ol 
ed in 
ntrall, 

and 
ict of 
purers. 
voted 
Living 
efit of 


> Bar 
erence 
Har- 
on of 
n was 
yn on 
Press 
Two 
courts 


k part 


Rios 
sident, 
mond, 
d Rus- 


was re- 


for the 


cticing 
‘aculty 
ty Law 
[eeting 
ion. It 
n gen- 
oppor 
of key 
elected 
w were 

plan- 
il prac- 
unting 


Sota aa 


Se dana 


a 


felch A OAR ed OPEL 


eS 





x lawyers, civil liberties, tax and 
porate problems of small busi- 
esses, state judicial administration, 
ntitrust law, property and _ trusts, 
nd labor law. All of the courses were 
repared by the faculty of the North- 
estern University School of 


pecial materials which were to be 


Law 


ead in advance by the attending 
iwyers, and the sessions were under 
he direction of a member of the 
egular law school faculty who spe- 


cializes in that field. 


R. N. 
GRESHAM 





*" The annual meeting of the State 
Bar of Texas closed July 3 with in- 
stallation of new officers. 

R. N. Gresham, of San Antonio, 
took office as State Bar President, and 
Maurice R. Bullock of Fort Stockton 
was installed as Vice President. 

Newly elected directors of the State 
Bar are Leo Brewster, Fort Worth; 
I. O. Newton, Seymour; Cecil D. 
Redford, Corpus Christi; Myrlin O. 
Johnson, Harlingen; Arthur M. 
Teed, Pampas; Fred Parks, Houston; 
and Frank Stubbeman, Midland. 


" The Annual Meeting of the Na- 
tional Council of Juvenile Court 
Judges was held early in July at Col- 
orado Springs, Colorado. Phillip G. 
Gilliam, President, presided during 
the meeting which included Gover- 
nor Dan Thornton, 
Judge William McKesson, of the Los 
\ngeles Juvenile Court, and Morti- 
mer Stone, Chief Justice of the Col 
rado Supreme Court, as speakers. 


of Colorado, 


Some of the topics discussed were: 
1. The control of obscene litera- 
ture and horror comics, now being 





Bar Activities 


a 


Three Presidents of the American Bar Association at the Annual Meeting 
of The Florida Bar in St. Petersburg, May 1. Left to right: Harold J. Gallagher, 
New York City (1949-1950); William J. Jameson, Billings, Montana (1953- 
1954); Cody Fowler, Tampa, Florida (1950-1951). 





studied by the U. S. Senate Commit- 
tee on Juvenile Delinquency. 

2. Standards for specialized courts 
dealing with children. 

3. Newspaper publicity given to 
juveniles before the court. 

4. Young men with juvenile court 
records entering the Armed Services. 

5. Interstate compacts relating to 
runaway children. 

6. Punishment of parents who con 
tribute to the delinquency of chil- 
dren. 

7. The rights of children. 

8. A review of the important ju 
dicial decisions during the past year. 


~ 


® Efforts by a political party to gain 
control of the Madrid Bar Associa- 
tion in the election of its Executive 
Committee was charged recently by 
prominent Spanish lawyers. As re 
ported by the New York Times, the 
Falangist Party, which promotes au- 
thoritarian ideology, circularized 
lawyer members urging them to vote 
for a slate endorsed by the party and 


urging that they ask other lawyers in 


their employ to give a formal prom- 
ise to vote for that slate and to com- 
mend it to other lawyers. “You may 
perhaps indicate also”, the letter sug- 
gested, “to those who are hesitant 
and timid that we shall seek to check 
on their presence and their vote at 
the elections.” Of the candidates 
sponsored by the party, two were 
elected and two defeated by the 3,000 
member association. 








=" An unprecedented occurrence in 
The Florida Bar took place recently 
when Thomas H. Barkdull, Jr., of 
Miami Beach, assumed office as 
President of the Junior Bar Section 
for 1954-1955. Mr. Barkdull is as- 
sociated with the firm of which the 
President of The Florida Bar, Dar- 
rey A. Davis, is a member. It is the 
first time that the Presidents of The 
Florida Bar and the Junior Bar have 
been drawn from one office. Elmer 
O. Friday, Jr., of Orlando, was elect- 
ed President-Elect of the Junior Bar 
Section. 
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E NTERTAINMENT  INDUS- 
TRY: The Spring, 1954, issue of the 
California Law Review (Vol. 42— 
No. I, Price $2.50, Berkeley, Califor- 
nia) has a symposium on the current 
legal problems of actors, writers, mo- 
tion picture producers, broadcasters 
and telecasters. In November of 1953, 
the California law school held an In 
and the Entertain 


stitute on Law 


ment Industry at which addresses 
were made by Gordon Youngman 
(“Negotiation of Personal Con 
tracts”); David Tannenbaum (“En- 
forcement of Personal Service Con 
Indus 
try”); Benjamin Kaplan (“Implied 
Contract and the Law of Literary 
Property”); Herman F. Selvin 
(“Should Performance Dedicate?’’); 
William B. Carman (“The Func- 
tion of the Judge and Jury, in the 
‘Literary Property’ Lawsuit”); Ru- 
dolf (“Unfair Competi- 
tion in Ideas and Titles’); Joseph S. 


tracts in the Entertainment 


Callmann 


Dubin (“The Universal Copyright 
Convention’); and by Dean William 
the 
School on 
the 
printed in the Spring issue of the 


University of 
“Defa- 


addresses are 


L. Prosser of 
California Law 


mation”. All 


California Law Review except Dean 
Prosser’s which appears in the Mich- 
igan Law Review (51 
Law Review 959, Ann 
$1.50 a copy). There is also a stu- 
dent “Movie Censor- 


Michigan 
Arbor. Price, 


note entitled 
ship and the Supreme Court: What 
Next” on the cases of Superior Films 
v. Department of Education, 346 U.S. 
587, and Joseph Burstyn Inc. v. Wil- 
son, 343 U.S. 495, by Albert W. Har 
Editor of Re- 
Dubin has inserted in a 


ris, Jr. Assistant the 
view. Mr. 
pocket in the inside back cover of 


the issue a series of charts that ought 


to be of immeasurable value; Chart I 
is labelled “Copyright Relations Be- 
tween Nations” and consists of one 
page; Chart II is labelled “Copy- 
right-Duration of Protection” and 
consists of three pages; and Chart III 
is labelled “Copyright-Formalities, 
Moral Rights and Protection for U.S. 
Works” and also is three pages long. 
The California Law Review de- 
serves great praise for this unique 
and valuable publication. Theirs is 
a real professional service. 


Feperat PRACTICE: The Jan- 
uary issue of the Pennsylvania Law 
Review has a good note on Partin v. 
Michaels Art Bronze Co., 202 F. 2d 
541 
held that in diversity cases under Erie 
v. Tompkins the federal court is 


(Third Circuit), wherein it was 


chained to the state rule as to wheth- 
er a foreign corporation was doing 
business so as to be subject to serv- 
ice of process whether the state rule 
be good or bad. (Vol. 102—pages 415- 
119; 3400 Chestnut St., 
Philadelphia 4, Pa. Price for a single 
copy $1.75). 


address 


Fepera PRACTICE: This sum- 
Vanderbilt Law Review 
published a symposium consisting 
of the “The 
Elimination of Surprise in Federal 
Practice” by Judge Alexander Holt- 
zoff; “Some Bugaboos in Pre-Trial” 
by Judge Alfred P. Murrah; “The 
Discovery Against the 
Mac Asbill and 
“Venue and Serv- 
Federal 


mer has 


following articles: 
oa 


Scope of 
United States” by 
Willis B. Snell; 
ice of Process in Courts 

Suggestions for Reform” by Edward 
L. Barrett, Jr.; “Federal Jurisdiction 
over Multiple Claims” by Thomas F. 
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“The Place of the Federal! 
Rules in Teaching Procedure” by 
Delmar Karlen; “Twenty-nine Di 
Federal Prac- 
tice, Yo Ho and a National Ministry 
of Justice” by Arthur John Keeffe; 
“Why, When Choice of Courts Is 
Available, Litigants Choose the Fed- 
eral Court” by Phillip B. Kurland; 
“Rule 43 (a) and the Communica- 
tion Privilege Under State Law— 
An Analysis of Confusion” by 
George W. Pugh; “Current Trends 
in the Business of the Federal Dis- 
trict Courts” by Herman L. Traut- 
man; “The Proposed Changes in the 
Federal Rules of Civil Procedure” 
by Charles Alan Wright; and, “Suits 
Between the States in the Supreme 
Court” by William S. Barnes. Mr. 
Justice Felix Frankfurter writes a 
Foreward. (Address Vanderbilt Law 
Review, Nashville, Tennessee, and 
send $2.00). 

In the April, 1954, Columbia Law 
there were three articles, 


Green; 


trict Damnations of 


Review 
each a revision of a paper submitted 
to the Conference on Federalism 
held January 11-14, 1954, as part of 
the Bicentennial Celebration of Co- 
lumbia University. The three are: 
“The Relations Between State and 
Federal Law” by Henry M. Hart, Jr. 
(pages 489-542); “The Political Safe- 
guards of Federalism: The Role of 
the States in the Composition and 
Selection of the National Govern- 
ment” by Herbert Wechsler (pages 
543-560); and “Umpiring the Fed- 
eral System” by Paul A. Freund 
(pages 561-578). For a copy write 
Kent Hall, Columbia Law School, 
New York, 27, N. Y., and send $1.25. 

In this same April, 1954, issue 
(No. 4 of Vol. 54) there is a note on 
Smith v. Sperling, 117 F. Supp. (S 
D. Cal., 1953), where in a stockhold 
er’s derivative suit, the Delaware 
corporation defendant was realigned 
as a plaintiff and diversity destroyed 
as there were defendant Delaware 
directors. The note writer approves 
the decision which is contra to Doc 
tor v. Harrington, 196 U.S. 579, and 
what the profession regards as_ the 
well-settled rule. However, the note 
writer neglects to consider that in 


a stockholder’s derivative suit the 





ederal 
e”” by 
e Dis- 
Prac- 
inistry 
.eeffe; 
irts Is 
e Fed- 
rland; 
unica- 
Law— 
an 
Trends 
il Dis- 
Traut- 
in the 
dure” 
“Suits 
preme 
s. Mr. 
ites a 
It Law 
2, and 


ia Law 
rticles, 
mitted 
ralism 
part of 
of Co- 
e are: 
te and 
art, Jr. 
il Safe- 
ole of 
mn and 
;overn- 
(pages 
e Fed- 
Freund 

write 
School, 
| $1.25. 

issue 
rote on 
pp. (S 
ckhold 
‘laware 
aligned 
stroyed 
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as the 
1e note 
that in 
nit the 


poration should logically be re- 

irded as a nominal or neutral par 

as was so brilliantly pointed out by 
George Thomas Washington in 

Stockholders’ Derivative Suits: The 
Company's Role and a Suggestion”’ 
6 Cornell Law Quarterly 361 at 365 

1940). 

On January 22-23, 1954, the South 
Carolina Bar Association held an In- 
stitute on Federal Practice at Colum 
bia, South Carolina. The address of 
Herbert R. Baer before that Institute, 
“Discovery and Pre-Trial Examina- 
tion in the Federal Courts” is 
printed in the March, 1954, issue of 
the South Carolina Law Quarterly 
(Vol. 6, No. 3, pages 294-325; ad 
dress South Carolina Law Quarter- 
ly, Columbia 1, S. C., 
$1.00). 


single copy, 


P ATENTS: We are indebted to a 
New York patent attorney, Arthur 
H. Seidel, for a comprehensive re- 
view “of one of the few trumps re 
maining in the hand of a patentee 
litigant’, namely the loosely drawn 
venue provisions relating to patent 
infringement suits, in “Venue in 
Patent Litigation”, 22 George Wash- 
ington Law Review 682 (single copy, 
$1.00, George Washington Law Re 
view, George Washington Universi 
ty, Washington, D. C.). 

In the past twenty-two years, cet 
tain of our courts have revised the 
standards of patentability so ta 
upwards that what Justice Frank- 
furter has termed “hospitality to 
patents” on the part of the tribunal 
is a salient point which should be 
considered by any patentee-litigant. 
\ reflection of the contrast in “hos 
pitality” may be seen from the fact 
that between 1945 and 1949 the Fifth 
Circuit found the patent in suit to be 
valid in 77 per cent of its opinions, 
whereas during the same period the 
Second Circuit found the patent in 
suit to be valid in only 7 per cent of 
its Opinions. 

Fortunately for the patentee-liti- 


gant, the venue provisions governing 
patent litigation permit suit to be 
brought not only where the defend 
ant resides, but wherever he has 
committed a single act of infringe 
ment and has a regular and estab 
lished place of business. As I found 
article 
in 38 Virginia Law Review 569 on 


occasion to comment in my 


“Venue and Removal Jokers in the 
New 


eral removal is in a dreadful state 


Federal Judicial Code’, fed 
and the general federal venue provi 
sions are poorly drafted. It is there 
fore not unexpected to find a conflict 
between the general venue and the 
patent venue provision in respect to 
a corporate defendant. 

As contrasted with the general 
venue provision for corporations that 
they must select the jurisdiction 
where they are “licensed to do busi 
ness” or “are doing business’’ has led 
to the surprising result that, while in 
ell other 


respects, the venue provi 


sions for patent suits are broader 
than for other civil actions (e.g., no 
requirements as to diversity of citi 
zenship and statutory amount), in 
the case of corporations higher stand 
ards for nonresident defendants must 


be met before suit may be brought. 


Privitece AGAINST SELF-IN 
CRIMINATION: How far a witness 


must go in proving that he is in 


danger of prosecution—thus expos 
ing himself to the very thing he is 
protected against by the Constitu 
tion, namely, self-incrimination—be 
fore the federal courts will recognize 
his right to invoke the privilege, is 
the subject of an article by Harold 
W. Wolfram, “Peril, Pur- 
suit and the Privilege Against Self 
Incrimination: The Problem of the 


entitled 


Apparently Innocuous Question”, 
in the Syracuse Law Review, Spring, 
1954, issue (Vol. 5—No. 2, pages 127 
145, single copy $1.00, 400 Montgom 
ery Street, Syracuse 2, N. Y.) Mr. 
Wolfram 


“real danger” 


traces the rule from the 


doctrine of Mason v. 


Law Magazines 


United States, 244 U. S. 362, through 
the “hot chase, fresh scent’ theory 
developed in the Second Circuit, 
down to the recent holdings of the 
Supreme Court in a series of cases 
related to Hoffman v. United States, 
341 U. S. 


dered by the pre-Hoffman standards, 


179. The contusion engen 


evidenced by at least eighteen dis- 


trict court decisions holding wit- 
nesses in contempt for refusing to 
answer questions, all of which were 
subsequently reversed on appeal, 
seems to have given way to a much 
more liberal interpretation of the 
witness’ right to stand mute when 
apparently innocuous questions are 
propounded by a prosecutor or by 


an investigating committee. 


Tri BLE DAMAGES: Perhaps, 
the best article ever written on treble 
damages from the point of view 
of precisely what elements of 
damage can be recovered appears in 
the Michigan Law Review for Jan- 
1954. (Vol. 52, 
363-414, Ann Arbor, Michigan, price 
$1.50). It is entitled “The 
Damage Bonanza: New Doctrines of 
Anti-Trust 


Ihe topic is difficult to be 


uary, 


No. 3, pages 
Treble 
Damages in _ Private 
Suits”. 
concrete about, but the author, Pro 


Clark, of 


Law School, has done such a splen- 


fessor Homet Colorado 
did job that the cases now make 
much more sense to me than they 
did previously. With two thirds of 
a treble damage recovery exempt 
from income tax (William Goldman 
Theatres, 19 T.C. 637, and Glen- 
shaw Glass Co., 18 T.C. 860, nonac- 
quiesced in 1953 Int. Rev. Bull. No. 
3 at 1 (1953), and appeal pending 
in Third Circuit) there seems to be 
gold at the end of a treble-damage 
rainbow. For instance one recovery 
was $412,000 and the counsel fees, 
recoverable in addition from the de- 
$250,000. 
Unlike the client, 
however, the poor lawyer pays in- 


fendant, were (Footnote 


184, page 412). 


come tax on all his fee. 
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Trying Administrative Agency Cases 


















































(Continued from page 754) 

solute statutory right to oral argu- 
ment before the reviewing authori- 
ties. It depends on the agency and on 
the case. The Federal Communica- 
tions Commission, for example, is 
required to hear oral argument in 
some, but not in all, types of ap- 
peal. When you do have the oppor- 
tunity for oral argument, make the 
most of it by careful preparation. 
Remember that the Commission or 
agency member or members before 
whom you appear are extremely busy 
and heavily burdened men. They are 
not just in the business of judging 
as in the case of a judge of a court. 
The demands upon most federal 
agency members by members of the 
Congress, administration officials and 
employees and by other persons in- 
terested in the agency’s work, and 
their counsel, leave little time for the 
study of records and briefs. This 
means that the one and only time 
the agency member or members hear 
your case explained in the way you 
want it explained is by you at the 
oral argument. Your time is always 
limited—too limited in many 
stances—but make the most of it by 


in- 


going right to the heart of your case 
and to your major points. Time wast- 


ed on personalities or in attacks 


Service to the Public 
and Legal Profession 
(Continued from page 747) 
war and other emergencies of which 
we had no conception in 1920; con- 
cern, because the threats to constitu- 
tional government are perhaps more 
ominous today than they were in 
1920. However we may appraise the 
damage to constitutional government 
to date, is it not imperative that as 
individual lawyers and as an organ- 
ized Bar we appreciate more fully the 
inherent moral values in our Ameri- 
can constitutional government and 
give more effective leadership in de- 
fending these values and making 
their significance clear to others? 
Professor Swisher, in his recent 
edition of American Constitutional 
Development, points out very con- 
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upon trivial acts or rulings of the 
examiner is gone forever. The oral 
argument before the agency is your 
one great safeguard against arbitrary 
and capricious action and you shouid 
get the most out of it. 

Generalizations have little validity 
in this area, but I believe that it can 
be said that most of the agencies and 
departments are coming to recognize 
the desirability of hearing oral argu- 
ment on an appeal from an exam- 
iner. This does not apply however, 
to interlocutory appeals. 

It is at the point of appeal that 
one notes a great difference between 
the largest regulatory agencies—such 
as the National Labor Relations 
Board, the Federal Trade Commis- 
sion, and the Civil Aeronautics 
Board—which are, so to speak, in the 
quasi-judicial business on a large 
scale and the other departments 
which function only incidentally in 
a quasi-judicial capacity. In these 
other departments, appeal usually 
lies not to a group, but rather to a 
single individual who will probably 
have little time to spare for the con- 
sideration of your appeal. Even more 
than in the case of multimember 
agencies this individual in studying 
the record and in preparing his opin- 
ion is probably going to have to rely 


vincingly that the “development of 
the Constitution of the United States 
has not been a mere matter of origin 
and application during the first cen- 
tury of its existence”; that the “un- 
folding of constitutional powers has 
continued at an accelerating pace” 
and that the “constitution of the 
1950's is much further from the con- 
stitution of the 1870's than was the 
latter from the constitution as origi- 
nally applied”; that judicial deci- 
sions alone, though important, pro- 
vide “‘an inadequate basis for an un- 
derstanding of the Constitutional ex- 
pansion”; that the legislative and ex- 
ecutive branches of the government 
play important parts, both positively 
and negatively, in the development 
of the Constitution; and that “at- 
titudes of people and of politically 
influential groups determine wheth- 


heavily on others in his department. 
This situation can be quite frustrat- 
ing and disconcerting to the lawyer 
who is accustomed to the proprieties 
of appeals. Here one often gets a so- 
called “institutional” decision in 
which many agency employees may 
aid as compared with the “personal” 
decision of a court judge. 


Conclusion 


In summing up one must conclude 
that you cannot try an administra- 
tive case in exactly the same way 
you do a case in court, but only in 
pretty much the same way. Admin- 
istrative practice has its fictions and 
its shibboleths even as does court 
practice. It has its own procedural 
technicalities. It is unnecessarily be- 
deviled by a failure on the part of 
most agencies to give more authority 
to the hearing examiner. There is 
perhaps too much of an evangelical 
approach on the part of some agen- 
cy counsel and too little respect all 
around for the procedural aspects of 
due process. But it is interesting prac- 
tice, it is lively, it is definitely in the 
Anglo-American tradition and it pre- 
sents no insuperable obstacles to a 
lawyer who has spent any time at all 
sweating it out in state and federal 
courts. 


er or not attempts will be made to 
expand or curtail the operations of 
constitutional government in partic- 
ular directions”. I presume upon re- 
flection few would dissent from these 
conclusions. But does not their mere 
recital again suggest the necessity of 
more careful study and appreciation 
of constitutional processes and great- 
er vigilance on the part of the organ- 
ized Bar in “preserving representa- 
tive government through a program 
of public education and understand 
ing of the privileges and responsibili 
ities of American Citizenship’? 

I think the majority of our mem 
bers today recognize the obligation of 
the Association to assume leadership 
in informed public opinion and pub 
lic service. Differences arise in the ap 
plication of this obligation. The reac 
tion to the request that your Presi 
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ent serve as Special Counsel for the 
senate Subcommittee in the public 
lecast hearing of the so-called 
\rmy-McCarthy controversy is in 
soint. The Board of Governors, in- 
luding the President, appreciated 
he confidence of Sub- 
ommittee and gave very careful con- 


the Senate 
deration to the request. Some mem- 
vers Of the Board correctly predicted 
hat the work might require several 
nonths during the period when the 
the 
were most demanding. Others ques- 


regular duties of Association 
tioned the advisability of involving 
the Association ofhic ially because of 
the political implications in the con- 
troversy. As you know, the request 
accordingly was declined and two 
(1) the fact 
that commitments on behalf of the 


reasons were assigned: 


\ssociation between the commence- 
ment of the hearing and the Annual 
Meeting required all of the time of 
the President, and (2) the political 
implications involved in the contro- 
versy. 

There were critical editorials in 
some leading newspapers. Most of 
them overlooked completely the first 
ind primary reason, 1. e., the time 
factor and the President's obligation 
to carry on the work of the Associa- 
tion, and assumed simply that the 
\ssociation was unwilling to be- 
come involved in a controversial mat- 
ter. These editorial comments were 
predicated upon the obligation of 
the organized Bar to render public 
service, quoting from our stated ob 
jectives and addresses of the current 
and past Presidents. Some apparently 
assumed that the issues and opportu- 
nity for service were of such para- 
mount importance that the regular 
duties of the President should be 
neglected and ignored for what- 
ever time might be required. They 
failed to recognize any distinction 
vith respect to the type of contro- 
versy in which the Association should 
ecome involved, or the procedure 
or committing the Association on 
ontroversial subjects. In this con 
lection, may I refer briefly to a 
tatement explaining our position on 
his point: 


“The membership of the Associa- 


tion embraces lawyers of all shades 
The 
tion, however, is traditionally 


of political opinion. Associa- 
non 
partisan. While it frequently takes 
positions on controversial public 
questions through the policy-making 
Dele- 


gates, made up of representatives of 


mechanism of its House of 
various components of the legal pro- 
fession, its officers endeavor to avoid 
the involvement of the Association 
in controversies of a political nature. 
Recognizing fully that there may be 
differences of opinion, it was the 
conclusion of the Board of Governors 
that this was the type of controversy 
the officially 
should not be involved, even though 


in which Association 
any individual lawyer might properly 
undertake the investigation.” 
Recently I have reread some of the 
critical editorial comments. They 
serve to point up the fact that the 
press and public expect the legal 
profession to assume leadership on 
public questions. With their gener- 
al conclusions with respect to the ob- 
ligation of the organized Bar for pub- 
lic service, I am in complete agree- 
ment. In their application to the 
specific subject, I cannot help feeling 
that they ignored important factual 
that their 


clusions were unwarranted. 


considerations and con- 

In furtherance of our objective of 
the preservation of representative 
government, two Special Committees 
have been created during the past 
four (1) the Committee on 
Communist Tactics, Strategy and Ob- 


years: 


jectives; and (2) the Committee on 
Individual Rights as Affected by Na- 
tional Security. The function of the 
first Committee was “to study Com- 
munist tactics, strategy and objec 
tives, particularly as they relate to 
the obstruction of proper court 
procedure and law enforcement” and 
to “devise and recommend appro- 
priate steps to carry out its objec- 
tive”. The Committee on Individual 
Rights was created to “bring about 
the best possible balance between the 
demands of national security and 
the exercise of freedom of the indi- 
vidual citizen”. 

There have been a few criticisms 
of portions of the reports of each of 
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these Committees and a few sug- 


gestions of conflict in their respective 
these 
criticisms are wholly unjustified. I 


viewpoints. In my opinion 
am convinced the great majority of 
the lawyers of the country approve 
without question the recommenda- 
tions and reports of both Commit- 
tees. A careful reading of the respec- 
tive reports discloses no basic con- 
flicts. On the contrary, while there 
have been some differences in em- 
phasis by reason of different func- 
tions, I have been impressed with the 
striking similarity in all essential 
conclusions. Both recognize fully the 
ominous threat of a militant world 
communism to the internal and ex- 
ternal security of the United States. 
Both recognize the responsibility of 
the lawyer and the organized Bar in 
the survival ef constitutional govern- 
ment through leadership in uphold- 
ing our Constitution and form of 
government by free men and in ex- 
posing the dangers of communism 
and its activities. Both recognize out 
correlative obligation to protect the 
constitutional rights and freedoms of 
the individual and to preserve our 
heritage of due process of law. 

In other words, we have taken the 
sound middle ground which protects 
the constitutional rights and liber- 
ties of individual citizens without 
minimizing the threat to national se- 
curity of world-wide communism or 
the importance of exposing Com 
munist infiltrations, subversion and 
espionage and overcoming such tac- 
tics by all lawful means. 

This is the position taken by the 
Committee on Individual Rights as 
Affected by National Security in its 
very constructive and objective re- 
port on congressional jnvestigations, 
which will be acted upon by the 
House of Delegates during this meet- 
ing. It recognizes the investigative 
function as a vital part of the legisla- 
tive process and the propriety of in- 
vestigating all aspects of the Com- 
munist threat to our country, but 
concludes that the application of rec- 
ognized standards of fair procedure 
should not and will not cripple this 
vital legislative function. The study 
shows that the “overwhelming ma- 
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jority of investigations are conducted 
with decorum and decency, without 
fanfare or self-seeking’’. It recognizes 
the fact that the problem of abuses is 
that 
“committee members have been sub- 


“not a one-way street” and 
jected to vituperative tirades by in- 
dividual witnesses who showed little 
respect for or loyalty to the Govern- 
ment of the United States’’ and who 
were “concerned only in hamstring 
ing the operations of the committee”’. 
Without reference to any particular 
congressional committee or investi- 
gation, the report proposes as the 
best solution to all abuses the enact 
ment of a uniform code of procedure 
which will state clearly and succinct- 
ly the rights of the witness. 
The position of the committee is 
well expressed in this paragraph: 
The issue has too often been pre 
sented as a choice between total emas 
culation of the investigatory power 
and unfettered exercise of 
that power. Fortunately the Rubicon 
does not lie in that direction. There 
is a sensible middle ground which can 
support the needed power of investi- 
gation without destroying the historic 
rights of the individual. 


arbitrary 


The report very properly has rec 
ognized the broad aspects of the 
problem of legislative investigations. 
Congressional investigations are by 
no means new, nor have they been 
confined to subversion and organized 
crime, but rather have included al- 
leged corruption in the executive 
branch of the Government, question 
able business practices and many oth- 
er subjects. It is interesting to note 
that in the investigation of corrup- 
tion in the executive branch of the 
Government in the 1920's, many so 
called “liberals” were not concerned 
with the rights of the accused or the 
witness or with limiting the investi 
gatory power of Congress. On the 
contrary, they vigorously opposed 
any curbs which might hamper Con 
gress in its search for corruption. 
So-called “conservatives” urged limi- 
tation of investigatory powers and 
contended that individual liberties 
were being threatened. Dean Wig 
more as particularly critical of what 
he termed “the Senatorial debauch 
of investigation”. 
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Certainly there is as much need for 
fair play in the investigation of busi- 
nessmen and government officials as 
in the investigation of Communists 
and subversives. Yet some today who 
are most critical of congressional in 
vestigations and who would unduly 
restrict or even destroy the power of 
Congress to investigate subversion 
were not so concerned when the in 
vestigatory powers were being used 
to expose questionable business prac- 
tices or corruption. In such cases 
they gave little or no support to pro 
tests of infringement of constitution 
al rights. While Communists and sus- 
pected Communists are entitled to 
the protection of their constitutional 
rights and fair standards of proce 
dure, certainly they do not deserve 
any special consideration, and the 
power of Congress to investigate 
their activities must not be unduly 
restricted. In congressional investi- 
gations, as in all spheres of govern- 
ment, the defense of our constitu- 
tional rights and freedoms should 
not be dependent upon our political, 
economic or social viewpoints, but 
should apply equally to all persons 
and be administered fairly under all 
circumstances. 

The subject of procedures in con- 
gressional investigations is of course 
most timely. Proposals for uniform 
rules are now pending in Congress. 
Many bar associations, including the 
District of Bai 
tion, The Federal Bar Association, 


Columbia Associa 


and The Association of the Bar of 
the City of New York, have made 
significant contributions in recom- 
mending rules of procedure. Time 
will not permit any detailed presen- 
tation of the uniform code recom- 
mended by our Committee. I hope 
that the Committee’s report and rec- 
ommendations will receive the care- 
ful attention, not only of the House 
of Delegates, but of all members of 
the Association. 1 am confident you 
will agree with me that the report is 
entirely objective, well documented 
and evidences careful research. The 
recommendations are eminently fair 
and, in keeping with the prescribed 
function of the Committee, designed 
to “bring about the best possible bal- 


ance between the demands of nation 
al security and the exercise of free 
dom of the individual citizen’’. 
May I now refer just briefly to oun 
last objective, t.e., to promote world 
peace through the development of a 
law consist 


system of international 


ent with our constitutional rights 
and liberties. 

World events have forced leader 
ship in international affairs upon the 
United States. It is a leadership we 
We 
nations of 


cannot avoid or must 


the 


escape. 
work with the other 
free world, not only in the interest of 
the principles of individual liberty 
to which we are dedicated, but also 
in the interest of our national secu 
rity. The lawyers of America have a 
correlative responsibility of leader 
ship in international law and justice 
be tulfilled by 
ticipation in the work of the Ameri- 


which can best pat 
can Bar Association in this area and 
in the activities of the international 
bar organizations with which the 
Association is afhliated. 

I think sometimes in the interna 
tional field we tend to emphasize 
our differences rather than our areas 
of agreement. Of course there are 
conflicting viewpoints, and all of our 
members may not approve of the ac 
tion taken, as in the case of the 
Bricker 


overlook the fact, however, that even 


Amendment. Let us not 
where we have disagreed, the Asso 
ciation and the public have bene 
fited from an intelligent presenta 
tion of our conflicting views. Not 
can there be any question that mem 
bers on each side of these contro- 
versies are sincerely devoted to the 
principles of free government and 
sincerely concerned with the promo- 
tion of world peace. 

Then too, in our approach to the 
problems of international relations, 
often they are considered solely in 
terms of nonaggression pacts, secu 
rity agreements and alliances. These 
are important, of course. But there 
is a private international law, affect 
ing business and personal relations, 
which in the long-run may do as 
much to strengthen and unify the 
free world as the pacts and cove 
nants. The development and im 
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ovement of private international 
aw, leading to safer investments, in- 
reased trade and commerce and 
(reer movements of peoples, are pri- 
nary responsibilities of lawyers here 
ind abroad. Many members of our 
ywn Association are actively work- 
ng in these frontier areas of the 
law today. We have more than forty 
committees engaged in studies in 
our International and Comparative 
Law Section alone. 

The House of Delegates has twice 
approved a recommendation of this 
Section for the creation of a Presi- 
dential Commission on Internation- 
al Judicial 
pleased to report that legislation for 
this purpose has been drafted, co- 


Co-operation. I am 


ordinated with all interested execu- 
tive departments and will be intro- 
of Con- 
gress. The plan calls for a commis- 


duced at the next session 
sion to study methods for improving 
international judicial co-operation, 
including such matters as the en- 
foreign 


lorcement of judgments, 


obtaining and proving evidence 


abroad, serving process in other 
countries, and in many ways expedit- 
ing the handling of litigable matters 
in national courts where parties or 
interests in other lands are involved. 
\ more practical and important proj- 
ect to improve international rela- 
tions could scarcely be undertaken 
by the organized Bar. 

While committees of our Associa- 
tion are thus actively engaged in im- 
proving the administration of jus- 
tice across national boundaries, we 
should not overlook the important 
contribution of international bar or- 
ganizations. The American Bar As- 
sociation is affiliated with the Inter- 
national Bar Association and with 
the Inter-American Bar Association. 
This year our delegation to the In- 
ternational Bar 
headed by Loyd Wright, and our 
delegation to the Inter-American Bar 
\ssociation by Bob Storey, who was 


Association | was 


elected its incoming president. 
Associations of lawyers represent- 
ing many countries may, through the 
exchange of knowledge and _ ideas, 
develop parallel programs directed 
to the improvement of legal proce- 


dures and the administration of jus- 
tice. The best that is in other legal 
systems may be considered for adop- 
tion to the extent that it is consist- 
ent with national traditions. Com- 
mon law and civil law jurisdictions 
have 


each other. 


Through a better understanding of 


much to offer 
legal systems we may achieve a closer 
approximation of uniform justice 
for the free world and the acceptance 
of principles of law suitable to the 
needs and aspirations of all free 
peoples. Above all, in co-operation 
with lawyers throughout the world, 
we must be vigilant in revealing the 
true nature of the communist threat 
to the peoples of the free nations 
and encourage them in their struggle 
against the menace of international 
communism. 

Obviously it is impossible even to 
enumerate the activities and accom 
plishments of the fifty-seven Associa- 
tion Committees and the seventeen 
Sections with their 300 Committees, 
to say nothing of the affiliated state 
and local associations and other legal 
groups which have co-operated so 
fully and effectively in the program 
of the organized Bar. I have pre- 
sented just a few of our major ac- 
complishments and problems in this 
year of transition. By way of brief 
summary, I think we can take partic 
these achieve- 


ular satisfaction in 


ments: 


1. The completion of the construc- 
tion and financing of the Ameri- 
can Bar Center, with its chal- 
lenge to improved service and 
the assumption of new responsi 
bilities. 

2. The establishment of the research 
center as a going concern, with 
substantial progress in the first 
major research project of prepar- 
ing a design for a comprehensive 
study of the administration of 

criminal justice 


so ) 


Formulation of plans for utiliz 
ing and implementing the re- 
ports and recommendations of 
the Survey of the Legal Profes- 
sion in an expanded program of 
service to the public and the 


profession. 


ce 


A record increase in membership 


and continued progress in the 
evolution toward an organization 


truly representative of the law- 
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yers of America, with ever closer 
coordination with state and local 
associations and affiliated legal 
groups in the program of the or- 
ganized Bar. 

5. An expansion of the reactivated 
and enlightened program of pub- 
lic relations 


— 


Increased emphasis on the pro- 
gram of continuing legal educa- 
tion for the practicing lawyer, 
particularly through institutes 
and workshops sponsored by state 
and bar associations. 

. Continued progress toward the 
attainment of our long-range 
public objectives, with further 
expansion of legal aid and lawyer 
referral service; an _ intensive 
campaign for increased salaries 
for federal judges and members 
of Congress; an excellent report 


local 


~I 


by a special committee on atom- 
ic energy law, prepared at the 
request of the Joint Congression- 
al Committee; and renewed em- 
phasis in our program for the 
preservation of representative 
government. Through a_ well- 
balanced program which recog- 
nizes the responsibility of the 
lawyer and the organized Bar in 
upholding our Constitution and 
form of government by free men, 
with its essential doctrines of 
separation of powers and due 
process of law, we have taken the 
sound middle road which pro- 
tects the constitutional rights and 
liberties of individual citizens 
without minimizing the threat to 
to national security of world-wide 
communism or the importance 
of combating its activities by all 
lawful means. 


Our obligations and opportunities 
were particularly well expressed in a 
report to the House of Delegates a 
few years ago and quoted in a Jour- 
NAL editorial by the late William L. 
Ransom, as follows: 


The times impose on the organized 
bar new duties and new opportunities 
for leadership of informed public 
opinion. We are not living or carry- 
ing on our work in the era or mood of 
1878. We cannot put in our own way 
the barriers and hurdles of narrow 
and ancient concepts of our objectives. 
Whatever goes to the heart of defend- 
ing and maintaining our Constitution, 
our laws, our form of government, and 
the right of men to live their lives in 
freedom from others’ tyranny must be 
within our Association’s province un- 
less we are to fail our country and 
ourselves. 
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The Amending Power 
(Continued from page 771) 
authorized a majority of the legisla- 
tures to ratify.7° Senator LaFollette 
in 1912-13 proposed that amend- 
ments based on resolutions of ten 
states be submitted for ratification at 
the next ensuing election for repre- 
sentatives.77 Senator Cummins in 
1914 proposed ratification by two 
thirds of the states, either by the leg- 
islatures or by a vote of the people 
as the states individually directed.*® 
Senator Brookhart proposed ratifica- 
tion by majority vote of at least three 
fourths of the states.7° 

Of the 4500°° or more proposals 
introduced in Congress, twenty-seven 
have been submitted to the people 
for their decision. They ratified 
twenty-two. Five others, relating to 
increases in the pay of members of 
Congress,8! apportionment of rep- 
resentatives,®? acceptance of a title 
bestowed by a foreign government,®* 
the abolition of slavery,’ and the 
Child Labor Amendment have not 
been ratified. Of those adopted, the 
first eleven limited the powers of 
Congress. But these were in the early 
days when the powers of the states 
were dominant. Of the remaining 
eleven, eight impaired, interfered 
with or decreased the powers of the 
states. The Child Labor Amendment, 
not ratified, belongs in this class also. 
Three others merely changed the 
date of the opening of Congress and 
the method of selecting the President 
and Vice President, and forbade a 
third term to Presidents. 

Since 1788 the states, by 160 reso- 
lutions, have proposed amendments 
covering fifteen different subjects.*® 
All have been ignored by Congress 
except with the direct 
election of senators, presidential ten- 


respec t to 


ure, repeal of the Eighteenth Amend- 
ment, and tidelands oil, the last hav- 
ing been “returned” to the states by 
statute.%® 

Nineteen amendments have passed 
only one house. Ten (excluding the 
six times the House adopted the Sev- 
enteenth Amendment, supra page 
770), passed the House and nine the 
Senate. Of the ten passing the House, 
two concerned the apportionment of 
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representatives and one each con- 
cerned the powers of the states with 
respect to the personal rights of cit- 
izens, the distribution of powers of 
the three departments of govern- 
ment, choice of electors, choice of 
executive, payment of debt incurred 
by the Confederacy, claims of persons 
not loyal to the United States, suf- 
frage, no appropriation for religion, 
the abolition of slavery in 186987 
and the amendment introduced by 
Mr. Hatton Sumners of Texas in 
1945, requiring the ratification of 
treaties by both houses.88& Of those 
passing the Senate, four concerned 
the selection of electors and two 
each the election of representatives 
in Congress, no third term for the 
President, and a new date for in- 
auguration day.8® 

Woodrow Wilson said in 1884 that 
“no impulse short of the impulse of 
self-preservation, no force less than 
the force of revolution, can nowadays 
be expected to move the cumbrous 
machinery of Article V."% 

The machinery has not grown less 
cumbrous. 

Vill 
ENCROACHMENT BY THE FEDERAL 
GOVERNMENT ON THE POWERS OF 

THE STATES 


Washington in his Farewell Address 
warned us: 


... If in the opinion of the people 
the distribution or modification of the 
constitutional powers be in any par- 
ticular wrong, let it be corrected by an 
amendment in the way which the Con- 
stitution designates. But let there be 
no change by usurpation; for though 
this in one instance may be the instru- 
ment of good, it is the customary weap- 
on by which free governments are 
destroyed. ... 

During the past twenty years we 


76. Musmanno 194-5. 

77. Musmanno 194, 

78. Musmanno 196. 

79. Loeffler No. 163; $.J.R. 
Ist Sess. (1932). 

80. Loeffler, page 101. Since this document was 
published and at the end of the 83d Cong., Ist 
Sess., 371 additional amendments have been intro- 
duced. But it is impossible to state ‘he exact 
number, due to the fact that many proposals 
contain several subjects and are capable of 
differing interpretations. 

81. Ames 34, 300; App. 243. 

82. Ames 42, 44-5, 300; App. 295. 

83. Ames 186-8, 300; App. 399. 

84, Ames 193, 196; App. 931. 

85. Problems Relating to State Applications for 


146, 72d Cong. 


have seen the powers of the states 
encroached upon by the combined 
forces of all three branches of govern 
ment. The main instrument has been 
the unsound interpretation of the 
commerce clause. 

For the first 147 years of our his 
tory the commerce clause was con- 
strued by the Supreme Court as an- 
nounced by it in Kidd v. Pearson, 
128 U.S. 1 (1888). Here the Court 
said: 


... If it be held that the term [com- 
merce] includes the regulation of all 
such manufactures as are intended to 
be the subject of [interstate] commer- 
cial transactions in the future, it is 
impossible to deny that it would also 
include all productive industries that 
contemplate the same thing. The re- 
sult would be that Congress would be 
invested, to the exclusion of the States, 
with the power to regulate, not only 
manufactures, but also agriculture, 
horticulture, stock raising, domestic 
fisheries, mining—in short, every 
branch of human industry. ... (page 
21) 

The Justices were Miller, Field, 
Bradley, Harlan, Matthews, Gray, 
Blatchford and Lamar (Fuller, C. J., 
not sitting). 

This view was last expressed by the 
Supreme Court on May 18, 1936, 
when in Carter v. Carter Coal Com- 
pany, 298 U.S. 238, the Court de- 
clared unconstitutional the Bitumi- 
nous Coal Conservation Act,®! 
authorizing a commission to fix the 
price of coal at the mine and in the 
market, and the wages of mine work- 
ers. The Court said: 


. . . Every journey to a forbidden 
end begins with the first step; and the 
danger of such a step by the federal 
government in the direction of taking 
over the powers of the states is that the 
end of the journey may find the states 
a Convention to Propose Constitutional Limitations 
on Federal Tax Rates, 82d Cong. 2d Sess. House 
Committee Print (1952), pages 28-32. These sub 
jects are the tariff, taxing power, election of 
senators, polygamy, wages and hours, world 
government, treaty making, direct election of 
president, trusts, presidential tenure, repeal of 
the Eighteenth Amendment, constitutionality of 
state enactments, Townsend Plan, prohibition of 
conditions in grants in aid, and tidelands 

86. 67 Stat. 29. 

87. Ames 300, footnote 11. 

88. Loeffler, No. 915. 

89. Ames 300, footnote 10. 

90. Congressional Government, pages 242-3. 

91. 49 Stat. 991. 
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what 

\ay amount to the same thing—so re- 
ieved of the responsibilities which 
vossession of the powers necessarily 
njoins, as to reduce them to little 
nore than geographical subdivisions 
f{ the national domain. It is safe to 
iy that if, when the Constitution was 
inder consideration, it had been 
thought that any such danger lurked 
vehind its plain words, it would never 
iave been ratified. (page 296) 


» despoiled of their powers, o1 


Che Justices in the majority were 
Hughes, Van Devanter, McReynolds, 
Sutherland, Butler and Roberts; dis- 
senting: Brandeis, Stone and Cardo- 
20. 

Che President sent the court-pack- 
ing plan to Congress on February 
5, 1937. 

On April 12, 1937, the Court an- 
nounced its decision in National 
Labor Relations Board v. Jones & 
Laughlin Steel Corporation, 301 U.S. 
] ,92 
Relations 


upholding the National Labor 
Act, established 
under which the Board 
was authorized to supervise the rela- 
tionship between employer and em- 
ployees with respect to hours, wages, 
discharge, and other causes of in- 
dustrial disagreement. 

The Justices in the majority were 
Hughes (C.].), Brandeis, Stone, Rob- 
erts and Cardozo; dissenting: Van 
Devanter, McReynolds, Sutherland 
and Butler. 

In Wickard v. Filburn, 317 US. 
111 (1942), involving the right of a 
farmer to plant twelve acres in wheat 
in excess of his allotment of eleven 
acres by the Secretary of Agriculture, 
and to feed the resulting 239 bushels 
to his poultry and livestock, using 


which 
standards 


some in making flour for home con- 
sumption, and keeping the rest for 
the following seeding, the Court in 
holding these acts violative of the 
Agricultural Adjustment Act of 1938, 
as amended,® said: 


Whether the subject of regulation 
in question was “production,” “con- 
sumption” or “marketing” is, there- 
fore, not material for purposes of de- 
ciding the question of federal power 
before us. . . . But even if appellee's 
activity be local and though it may not 
be regarded as commerce, it may still, 
whatever its nature, be reached by 
Congress if it exerts a substantial eco- 
nomic effect on interstate commerce, 





and this irrespective of whether such 

effect is what might at some earlier 

time have been defined as “direct” or 

“indirect”. 

*-ee# 

. . That appellee’s own contribu 
tion to the demand for wheat may be 
trivial by itself is not enough to re- 
move him from the scope of federal 
regulation where, as here, his contribu- 
tion, taken together with that of many 
others similarly situated, is far from 
arivial, . <‘. 

eee 

This record leaves us in no 
doubt that Congress may properly 
have considered that wheat consumed 
on the farm where grown, if wholly 
outside the scheme of regulation, 
would have a substantial effect in de- 
feating and obstructing its purpose 
to stimulate trade therein at increased 

prices. (Pages 124-5, 127-9.) 

The Justices were Stone (C. J.), 
Roberts, Black, Reed, Frankfurter, 
Douglas, Murphy, Byrnes and Jack- 
son. 

Thus through the action of the 
three branches of government, Wash- 
ington’s advice, followed for many 
years, was ignored and the states 
and the people suffered a radical 
change in their form of government 
but not “in the way which the Con 


stitution designates. . 


IX 
AMENDMENT OF ARTICLE V 
THE REMEDY 


What is the remedy? As indicated 
in “The Amending Power”, supra,®* 
the ratification of amendments by 
the states and the resulting procla- 
mation by Congress are political 
questions for Congress to determine 
and with which the courts have noth 
ing to do. While the question has 
never been before the courts, it is 
obvious that the answer must be also 
that Congress is supreme with respect 
to its compliance or non-compliance 
with an application from two thirds 
of the states to call a convention for 
proposing amendments. 

We can, therefore, conclude that 
the states and the people are power- 
less to bring about a proper respect 
and interpretation of the Constitu- 
tion unless they elect a Congress ded- 
icated to a return to our constitu- 


The Amending Power 


tional principles as they are written 
in the Constitution. Great political 
changes have been brought about on 
issues less grave. If the people are 
sufficiently warned they will act with 
decision when they face the question 
whether they are content to live un- 
der a centralized government with 
unlimited taxing power, which 
breeds unconstitutional powers; or 
whether they wish to see their state 
governments recover the powers 
which have been seized and which, 
without the supreme effort of the 
states will remain permanently 
lodged in Congress. 

There is no reason why such a 
movement should not now begin. Lo- 
cal or state governments are subject 
to severer scrutiny by the people than 
is a Congress hundreds of miles dis- 
tant. The voters know their legis- 
lators intimately and able to 
observe their action in their legisla- 
tive bodies. They do not generally 
know what Congress is doing until 
they feel the impact of a federal law 
regulating their right to mine, pro- 
duce and manufacture, to sow and to 
reap, which would now be upheld by 
the courts as within the powers of 
Congress the Constitution, 
usurped though they may have been. 

Will the states now take a page 
from history and recover the inde- 
pendence of their governments 
which existed for 144 years? 

The instrument is at hand—the 
amendment of Article V providing 
procedure for the proposal of amend- 
ments to the Constitution by the 


are 


under 


states without intervention by Con- 
gress to call a convention, which, as 
is now apparent, cannot be required, 
and the mere failure of Congress to 
issue the call may now prevent the 
states from amending the Constitu- 
tion and from protecting the powers 
reserved to them under Article Ten 
of the Bill of Rights. 


92. Other involving the same principle 
and decided the same day were Notional Labor 
Relations Board v. Fruehauf, 301 U. S. 49, Na- 
onal Labor Relations Board v. Friedman-Harry 
Marks Clothing Co., 301 U.S. 58, and Associated 
Press v. Natior Relations Board, 301 U.S 


cases 


1” 
93. 7 U.S. C. A., Secs. 1281, 
94. Pages 126-7. 


ef seq. 
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(Continued from page 758) 
cording to present population. This 
court will hear appeals from all cases 
except those involving a question 
under the federal or state constitu- 
tion, sentences in capital cases and 
other cases which the supreme court 
may by rule take on appeal directly 
from the trial court. In accordance 
with the example of several federal 
statutes, the legislature is authorized 
to provide for the review of admin- 
istrative actions directly in the ap- 
pellate court, where this seems ap- 
propriate. 

Appeals from the appellate court 
to the supreme court will be by leave 
only except in cases in which a con- 
stitutional question arises for the 
first time in and as a result of the 
action of the appellate court. The 
schedule provides that until other- 
wise prescribed by rule appeals to 
the supreme court shall lie as a mat- 
ter of right in cases in which there is 
a dissent in the appellate court or 
a judge thereof certifies that in his 
opinion the decision is contrary to a 
prior decision of the supreme court 
or the appellate court. 

These provisions will prevent im- 
position on the supreme court of the 
duty of reviewing upon appeal by 
any party innumerable cases of des- 
ignated classes irrespective of the 
novelty or importance of the ques- 
tion presented, and will permit the 
court to grant leave to appeal in all 
cases where that is appropriate. The 
court thus will have time also for its 
new administrative and rule-making 
responsibilities. 

In addition to its appellate juris- 
diction, the supreme court will exer- 
cise original jurisdiction in cases 
relating to the revenue, mandamus, 
habeas corpus, prohibition and such 
as may be necessary to the complete 
determination of any cause on re- 


view. It will continue as a seven- 
judge court. 

Judicial Administration 

The amendment vests in the su- 


preme court general administrative 
authority over all courts in the state, 
including the power temporarily to 
assign any judge to a court other 
than the one for which he was se- 
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lected. This authority is to be exer- 
cised by the chief justice in accord- 
ance with rules of the court. He is 
directed to appoint an administra- 
tive director and staff to serve at his 
pleasure and assist him in his ad- 
ministrative duties. Of these provi- 
sions little need be said other than 
that if it was not given to Illinois to 
lead in this field, we mean at least 
to follow the encouraging example 
of New Jersey, the federal courts 
and other progressive jurisdictions. 

Without limiting the generality 
of this grant of administrative au- 
thority, express provision is made 
for the designation by the supreme 
court of a chief judge in each circuit, 
superintendence of the creation of 
divisions of the several circuit courts 
and limitation by rule of matters 
assignable to magistrates of the cir- 
cuit court. The supreme court is 
required annually to convene a ju- 
dicial the 
business of the several and 
suggest improvements in the admin- 
istration of justice, and the court is 


conference to consider 


courts 


directed to report thereon to the 
legislature. 
Among the new constitutional 


provisions to be administered are a 
requirement that every judge and 
regular magistrate devote full time 
to his judicial duties and prohibi- 
tions against his engaging in the 
practice of law or holding office in, 
or contributing to, any political 
party. 

Provision is made for a special 
tribunal consisting of judges selected 
from the several courts, to be con- 
vened by the chief justice by order 
of the supreme court or at the re- 
quest of the Senate, with power to 
retire any judge for disability or 
suspend or remove any judge for 
cause. This leaves untouched the 
remedy of impeachment, but sub- 
stitutes for removal by legislative 
address, long ago fallen into desue- 
tude, machinery and procedure from 
whose proper use substantial bene 
fits are expected. 

The supreme court is directed to 
make rules governing practice and 
procedure in all courts and, subject 
to’ such rules, the judges of each 
district of the appellate court and 


the circuit judges in each circuit are 
authorized to make rules for their 
respective courts. As in the case of 
the provisions relative to adminis- 
trative authority, it does not seem 
appropriate to elaborate here the 
reasons for entrusting to the courts 
the regulation of practice and pro- 
cedure. Although the amendment 
contemplates full rule-making pow- 
er in the courts, it will be observed 
that the emphasis is on the respon- 
sibility of the supreme court rather 
than upon its power. A great deal of 
consideration was given to this pro- 
vision, since the committee desired 
neither to deprive the legislature of 
power to act in the absence of dis- 
charge by the court of its responsi- 
bility nor to derogate in any man- 
ner from the paramount authority 
in this field which the court declares 
it now possesses but seldom exer- 
cises. A provision of the schedule 
continues in effect, until superseded 
in a manner authorized by the con- 
stitution, all provisions of law and 
rules of court in force on the effec- 
tive date of the amendment, except 
to the extent that they may be in 
conflict with it. 


Selection and Tenure 


“T like to think of the Courts”, said 
Charles Evans Hughes, “as in the 
truest sense the expert agents of de- 
mocracy, expressing deliberate judg: 
ment under conditions essential to 
stability and therefore in their prop- 
er action the necessary instrumen- 
talities of progress—a judicial tribu- 
nal as far removed as possible from 
the passion and prejudice of partisan 
controversy.” 

Convinced that the objectives of 
all these reforms might fail of reali- 
zation unless the amendment pro- 
vided a better method of initial se 
lection of judges, freed the judiciary, 
to the greatest extent possible, from 
political influences and afforded 
greater security of tenure to judges 
whose performance in office is satis- 
factory, the committee sought to 
adapt to the needs of Illinois the 
American Bar 
called Missouri plan, of selection 
and The 
reached all the more readily because 


Association’s, or so 


tenure. decision was 
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e essential aspects of the plan ap 
ar to have originated in 1914 with 


Ibert M. Kales, a member of the 


linois bar and teacher of law in 


hicago. Local precedents were to 

found also in the abortive consti- 
ition of 1922 and in subsequent rec- 
nmendations emanating from The 
hicago Bar Association. 


-~ 


More perplexing was the deter- 
nination of the extent to which the 
an should be elaborated in the 
mendment itself or the schedule, 
the extent to which details 
should be left to legislation, and 
whether changes in the plan were to 
be permitted solely by constitutional 
amendment, or by legislation ratified 
by popular referendum, or by ordi- 
nary legislation. On no other provi- 
the amendment did the 
committee change its mind so fre- 
quently. 


and 


sions of 


At all times the amendment has 
provided for substantially the fol- 
lowing elements of the plan: Every 
vacancy in the office of judge is to be 
filled by appointment by the gover- 
nor for a probationary term from 
candidates nominated by a judicial 
nominating commission no member 
of which may hold office in any po- 
litical party or be eligible to succeed 
himself or receive compensation for 
his services. There is to be a com- 
mission for each circuit, one for each 
district of the appellate court and 
one for the supreme court. At the 
end of the probationary term and 
each term thereafter the judge may 
cause his name to be submitted to 
the voters at a general election in the 
appropriate district or circuit (and 
in the case of one associate judge 
that 


county) on a special judicial ballot 


from each county solely in 


without party designation, on the 
sole question of whether he shall be 
retained in office. The chief justice 


of the supreme court is to be nom 
inated by 


the commission from 


among the judges of that court and 
appointed by the governor for a six- 
year are to be 


term. Magistrates 


nominated in the same manner as 
judges, but will be appointed by the 
circuit judges and will not have the 
records. All 


ight to run on their 
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small and neat package. 
book publishers who can afford to 
LET YOU TRY BEFORE YOU BUY 


PARAMOUNT PUBLISHING COMPANY, INC, 

P, 0. Box 9082, Charlotte, N. C. 
Publishers of 

THE FEDERAL INCOME TAX CALCULATOR 








U 
Example 
First: Compute the tax from the official tables Net income (joint) $22,568.90 
Next: Check the answer by reference to the $22,500.00 $6,230.00 
FEDERAL INCOME TAX CALCULATOR 68.90 26,18 


Only two operations are required. 


THE FEDERAL INCOME TAX CALCULATOR is the only 
rate book with special tables for joint in- 
comes, without which a rate book is useless. 


Write for complimentary working model minia- 
ture which illustrates the simple device we 
use to get so much useful detail into such a 
We are the only rate 


A REAL SERVICE 
Prices: 
three copies, 


$6,256.18 


Notice that we have precom- 
puted the "splitting" and the 
"doubling" operations. All 
so-called "Rapid" calculators 
we have seen require six to 
nine operations (with corres- 
ponding chance for error) and 
they actually create more 
work than they save. 


Tax due -- 











AT NOMINAL COST 
One copy $2.00, two copies $3.50 
(most popular order) $5.25 








these provisions relating to selection 
and tenure may be changed without 
constitutional amendment by legis 
ratified in a referendum. A 
provision requiring not less than 
two supreme court judges to be se- 
lected from each of the judicial dis- 


lation 


tricts will redress an anomaly under 
the time Cook 
County, with more than half the 
population of the state, is limited to 
but a single member of the seven- 


which at present 


judge court. 

Although the committee originally 
included among the foregoing pro- 
visions a requirement that each nom- 
inating commission consist one half 
of lawyers elected by the members of 
the Bar in the appropriate area and 
one half of laymen appointed by the 
governor, serving staggered terms of 
six years each, the amendment as in- 
troduced in the legislature relegated 
to the schedule both the constituency 
and the manner of selecting the 
members of the nominating commis 
sions, but stipulated that the provi- 
sions of the schedule in respect to 
these matters might be superseded 
only by legislation ratified by popu 
lar referendum. The schedule provi- 
sions gave effect to the committee's 
original proposal, but the effective 
date of the amendment was deferred 
to give the legislature an opportu- 
nity, after adoption of the amend- 
ment, to enact and submit to a ref- 
erendum alternative provisions rela- 
tive to the make-up of the nominat- 
ing commissions and the selection of 


their members. 


The Campaign for Public 
and Legislative Support 


Prior to the opening of the legisla- 
tive session, the promotion of the 
amendment was carried on primarily 
by the same committee that drafted 
it, aided by officers and other leaders 
of the two bar associations. Members 
of the committee spoke at regional 
and local bar meetings throughout 
the state as well as at meetings of 
the League of Women Voters and 
other civic organizations, and also 
worked informally to win the sup- 
port of leaders of public opinion. 


Scores of thousands of copies of 
the text of the amendment, together 
with a short summary prepared for 
the lay reader, were distributed to 
individuals and through organiza- 
tions. In addition, an explanatory 
statement of one hundred seventeen 
pages, containing the texts of the ex- 
isting and proposed constitutional 
provisions, with a sentence-by-sen- 
tence commentary the amend- 
ment, was written by members of the 
Committee, Wayland B. 


Cedarquist, one ol its members, and 


on 
edited by 


mailed to every lawyer and judge in 
the state, to members of the legisla- 
ture and to the legislative commit- 
tees or counsel of civic, business and 


professional organizations. 


From the outset it was recognized 
that the campaign for adoption of 
the amendment must be conducted 
in two phases—the first to secure the 
requisite approval by the legislature, 
and the second, if the first were suc- 
cessful, to obtain the requisite pop- 
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ular majority at the polls. The first 
phase was to be directed primarily 
to the legislators themselves and or- 
ganized groups of citizens, the second 
to the public at large. 

Prior to the convening of the leg- 
islature, a state-wide Citizens Com- 
mittee for the Judicial Amendment 
was organized, under the chairman- 
ship of James L. Palmer, President of 
Marshall Field & Company, to ob- 
tain the endorsement of as many or- 
ganizations as possible, to represent 
those organizations in the campaign, 
and to co-ordinate their efforts on 
behalf of the amendment. Some 
thirty-five civic, business and profes- 
sional organizations became _affili- 
ated as members, and some forty 
prominent citizens, representatives 
of those organizations and of other 
constituent elements of the public, 
served on the executive committee. 
A large and able public relations 
firm, with a substantial record of 
public service, was engaged to con- 
duct the publicity, under the super- 
vision of the Citizens Committee. 
Expenses were paid by the two bar 
associations out of their general 
funds and from special contributions 
made by lawyers. Financial support 
was not to be sought outside the 
legal profession until the second 
phase of the campaign was reached. 

All four large Chicago daily news- 
papers, as well as both chains and 
most independent newspapers circu- 
lated in other parts of the state, gave 
vigorous support, not only in edito- 
rial policy, but also in alert and gen- 
erous news coverage of publicity. 
Both bar associations and some lay 
organizations organized and made 
available to the Citizens Committee 
numerous volunteer speakers, whose 
engagements were heralded, and re- 
marks were reported, in widely pub- 
The 
Committee, through the public rela- 


lished news releases. Citizens 
tions firm, kept all member organi- 
zations, members of the executive 
committee, the press and other inter- 
ested persons informed of develop- 
ments by almost daily distribution 
through the mails of bulletins, mem- 
oranda, newspaper clippings and 
other material. 
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Progress and Defeat in the Legislature 


When introduced in both houses of 
the legislature, with sponsors drawn 
from both political parties, the pro- 
posed amendment had the endorse- 
ment of the entire Supreme Court, 
Governor William G. Stratton, At- 
torney General Latham Castle, and 
a majority of the Judicial Article 
Revision Commission of the legisla- 
ture. Former Governor Stevenson 
had approved the draft while in of- 
The vote in the 
strictly on party lines, except for 


fice. senate was 


one lone downstate Democrat. Its 
passage through the senate was due 
solely to the militant party discipline 
exercised by Governor Stratton. It 
received one vote more than the nec 
essary two-thirds. 

Thus it reached the house and its 
executive committee. By a safe ma- 
jority it passed that committee and 
came on the floor of the house. There 
then ensued the most spirited debate 
of the session. Only one Democratic 
vote did we get from Cook County. 
In addition, we were opposed by 
some powerful downstate Republi 
cans, one of whom wrapping the 
flag securely about him, inquired 
from whence did these apostates 
come, these fascists who seek to de- 
stroy the ancient liberties of the 
people to elect their judges. Another, 
characterized certain compromise 
proposals offered by the Committee 
as “sucker bait” by shell game sharp 
sters. With a smiling cheek, he cited 
scripture for his purpose, chapter 15, 
Acts of Apostles, verse 39, expressing 
the fond hope that a man, present 
in our midst, would emulate his pa- 
tron saint and go boating, never to 
return. 

Athwart our path was the measure 
for constitutional reapportionment, 
long overdue in Illinois, equally 
supported by the governor and many 
legislative members. In fact, the 
governor had frankly stated to our 
that 


was first on his list of constitutional 


committee reapportionment 
reforms, the judicial article second. 
That he tried to do all in his power 
to secure the passage of both is ac- 
knowledged. But to some influential 


members of the house it was a ques 
tion of not that I hate Rome less but 
that I hate Caesar more. The result 
was that reapportionment passed in 
the closing hours, presaging the 
doom of the judicial article. Even 
then it secured seventy-seven of the 
necessary 102 votes. All in all it was 
a grand experience for us, a group of 
political neophytes. Far from being 
disappointed, we felt the article 
made a creditable showing on its 
maiden voyage. 


Renewal of the Effort 


The Committee and the 
Joint Committee, after the defeat, 
promised each other and the public 


Citizens 


that they would return to Springfield 
again when the legislature convenes 
in January, 1955. To review and 
strengthen the draft and make it 
more representative of the Bench 
and Bar of the state, new members 
of the committee were added.* Al- 
ready the enlarged committee has 
held five meetings, each of two days’ 
duration. 

Discussion has centered primarily 
on the manner of initial selection of 
judges. Present sentiment favors a 
commission of two-thirds laymen 
and one-third lawyers, one half of 
the laymen appointed by the gover 
nor and the other half by the court. 
The lawyers are to be elected as be- 
fore. The panel of nominees is sub 
mitted for selection to the governor 
if the vacancy is for the supreme 
court, to the supreme court if it is 
for the appellate court and to the 
appellate court, if it is for the circuit 
court. The person selected shall sub 
mit his name to the voters at the 
first general election after his desig 
nation for office, instead of serving 
a trial period, on a special ballot on 
the sole question of whether he shall 
be elected judge. If a majority voting 
on the issue vote affirmatively, he is 
declared elected and sworn in within 


3. The new members are Abraham W. Brussel! 
Daniel D. Carmell and Martin J. McNally; Judge 
Samuel B. Epstein and Judge John C. Lewe of 
Chicago. John Ascher, of Freeport, Judge William 
M. Bardens, of Monmouth; John E. Cassidy, of 
Peoria; Judge Caswell J. Crebs, of Robinson; Gor 
don Franklin, of Marion; Victor Hemphill, of Car 
linville; Judge William |. Hibbs, of Ottawa; Judge 
Gale A. Mathers, of Knoxville, and Fred P. Schu 
man, of Granite City. 
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xty days. By these changes we ob- 
iate the principal criticisms of the 
vublic the Bar to the draft, 
amely, that the governor and the 
Bar had much that it 
ermitted the governor to appoint 


and 


too power, 
udges, that it substituted bar asso- 
iation politics for partisan politics, 
ind that it deprived the people of 
heir right to elect their judges. 
Whether all or any of these or 
other changes will be adopted by the 
committee it is too early to say. What 
we can and do promise is that we 
shall submit to the legislature next 
year a proposed judicial amendment 
consistent with the objectives by 
which we have been inspired and 
governed from the outset, to simpli 
ly the organization of the courts of 
Illinois, to provide for a more effi- 
cient management of their business, 
to improve the method of initial se 
lection of judges, to protect the ju- 
diciary from political pressure, and 
to assure to deserving judges greater 
security of tenure in office. If we 
don’t succeed, we will try again. In 


the words of our apostle, the dis- 


tinguished Chief Justice of New 
Jersey, we know that “judicial re 
form is no sport for the short- 


winded”. 
Progress goes by fits and starts. We 


cannot hope to survive by stubborn 
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adherence to a system devised for a 
different world. We cannot apply 
nineteenth century notions of judi- 
cial administration to twentieth 
century conditions any more than we 
can apply all of its substantive rules 


to them. “Hardly a rule of today but 
may be matched by its opposite of 
vesterday”’, Na- 


ture of the Judicial Process. We can 


says Cardozo in the 


not ignore the change from the an 


alytical attitude of that century to 


the functional attitude of today any 
more than we can ignore the change 
in emphasis from the argument in 
Dred Scott to the one in Spottswood 
solling, or the difference between 
Whittier’s and Sandburg’s poetry. 
Ihe work must go on. For no longer 
Maude 


Muller rake the meadow sweet with 


on a summer's day~- does 


hay. Nor does the Judge ride slowly 
down the lane, smoothing his horse’s 


chestnut mane. 
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curtailed by 
the 


nust be considerably 


the possible implications of 
Rumely decision. Moreover, the dif 
ering approach of the two judges, 
Judge Chase of the Court of Appeals 
lor the Second Circuit in the Joseph- 


son case and 


he District of 


Judge Prettyman of 
the 
Barsky case, is important, because 


Columbia _ in 


the Supreme Court in the Rumley 
ase appears to have been impressed 
by the same type of reasoning as 
hat embodied in Judge Prettyman’s 
)pinion. 

The authorizing statute empowers 
Activities 


he House Un-American 


‘committee to investigate: 
( 1) I he 


objects of un-American propaganda 
activities in the United States, (2) the 


extent, character, and 


diffusion within the United States of 


subversive and un-American propa 
ganda that is instigated from foreign 
countries or of a domestic origin and 
attacks the 
government as guaranteed by our Con 
(3) all other 
that 


necessary 


principle of the form of 


stitution, and questions 


in relation thereto would aid 


Coneress in any remedial 


legislation.?® 
Both 


ject 


courts found that the sub 


matter of the investigation, 
though within the area of thought 
and opinion, was within the dele- 
gated powers of Congress, pointing 
to the danger to established institu 
tions from the Communist advocacy 
of violent overthrow of the Govern- 
ment and to the duties imposed 
upon Congress to provide for the 
common defense, raise armies, guar- 
antee a republican form of govern 
ment, etc., as justification for possible 
legislation. Both felt that the public 


interest in combating the doctrine 
overruled any claim of privacy. Nei- 
moreover, was willing to 
did Mr. Justice Miller, 


that no legislation would result from 


ther judge, 


assume, as 


the inquiry or that it would be un- 
constitutional; and, despite evidence 

that 
deemed 


to the effect members of the 


Committee their primary 


object to be exposure, not legisla- 


29. Legislative Reorganization Act of 1946, Sec 
121(b), 60 Stat. 828. See majority opinion of 
U n United States v. Josephson, 165 F 
2d 82, 88 (C.A. 2d, 1947 The vice of vagueness 
n that language, if any, lies in the possibility 

at it may authorize, though we do not decide 
that it does so, investigations relating to the 
advocacy of peaceful change.'’ See, also, Judge 
Clark's dissenting opinion, idem., at 93 ef seq 
Compare Morford v. United States, 176 F. 2d 54, 
57 (App. D.C., 1949) It was not necessary to 
attack on our 


jge Chase 


justify inquiry thot there be an 
government, or an advocacy of its violent over- 
the principle of our form of 


(Italics added) 


throw; enough if 


government were attacked 
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tion, neither judge was willing to 
sort out primary motives by finding 
a lack of legislative purpose in view 
of the fact that the investigation was 
within possible legislative powers 
and the express statement of legis- 
lative purpose contained in the reso- 
lution. 

Judge Chase, however, was unable 
to find that the First Amendment 
was relevant at all to the question of 
the constitutionality of an investiga- 
tion as opposed to a statute. In his 
view, the argument reduced to the 
premise that the right of free speech 
guaranteed by the First Amendment 
comprehends the right to be silent 
and his comments with respect to 
this argument are illuminating.®° 
Judge Prettyman, on the other hand, 
confronted with a considerable body 
of material showing the nature of 
the activities of the congressmen act- 
ing under their congressional man- 
date, was willing to assume for the 
sake of argument that questions 
asked in an investigation of the type 
involved would impinge upon the 
right of free speech. He nevertheless 
found that the public interest in 
finding out about and possibly tak- 
ing action with respect to Commu- 
nism overweighed the right of free 
speech, and applied the rule of ‘‘rea- 
sonable concern” to a 


cause for 


congressional investigation in the 
First Amendment area in lieu of the 
“clear and present danger” rule ap- 


plicable in the case of legislation.*! 


30. United States v. Josephson, 165 F. 2d 82 
92 (C.A. 2d, 1947 Thus the only real basis for 
the appellant's contention seems to be that in 


First 
speech guaranties 


some way the Amendment in protecting 


freedom of such privacy in 


speaking as the particular speaker 


and that this 


may 
violated by 
incidental to an 


aesire 


privacy is whatever 


disciosure occurs investigation 


for legislative purposes. This is a fallacy essen 


tially based upon the idea that the Constitutior 


protects timidity. Perhaps there are those 


1 any sort of propaganda activities 
covertly but not if thought that what they 
become publicly known, and 


who 
would indulge 
’ they 
did would perhaps 
as regards them fear of disclosure is a deterrent 
which bolder heed. But this 
fear is not created by any legal restriction 
right to 


persons would not 
upon 
propaganda activities by 
means of speaking freely if they care to do so 
must, of course, 
joes any one else 


their conduct 


They take their chances, just as 
that they keep within the 
nds of lawful peaceful persuasion and refrain 
toward the 
the Government by force 


dour 
destruction of 
But short of that there 
trom the 


looking 


from activities 


restraint resulting 


nformation by Congress in 


$s no 


gathering of 


aid of its power and 
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The assumption of impingement 
on free speech by the asking of cer- 
tain types of questions was inter- 
preted to be a finding of impinge- 
ment in the Rumely®? case, where 
the same judge, citing his opinion 
in the Barsky case, held that an in- 
vestigation into the realm of thought 
and opinion without the threat of 
Communism to justify it would be 
unconstitutional and, consequently, 
limited the authorization contained 
in a resolution of inquiry to an area 
outside that realm. 

The involved in 
Rumely case was a select committee 


committee the 
of the House authorized to investi- 
gate the operation of the Lobbying 
Act. That Act requires all “lobby- 
ists’” to register and to report all 
sums above $500 which they receive 
or expend. The Committee for Con- 
stitutional Government, without ad- 
mitting its liability to do so, had 
complied with the registration fea- 
tures of the Act. To avoid any pos- 
sible reporting requirement, how- 
ever, it refused to accept contribu- 
tions over $490. Sums over $500 were 
handled as sales, the purchaser des- 
ignating the books or pamphlets de- 
sired and, frequently, the persons or 
classes of persons to whom they 
should be mailed. The books and 
pamphlets discussed in the opinions 
were concerned with general trends 
in government or with specific atti- 
tudes toward specific types of legisla- 
tion. The House committee sought 
to obtain from Dr. Rumely, secretary 
duty to legislate which does not flow wholly trom 


the fact that the speaker is unwilling to advocate 


openly what he would like to urge under cover. 
Until there is a 
may with impunity say what he pleases so far as 


legal process is concerned and that is the extent 


valid law to the contrary, he 


of the freedom of speech 
by the Constitution 

31. ‘The Congressional power of inquiry is not 
One obvious limitation upon 
particular sort of inquiry is that some reasonable 
cause for concern must appear Barsky v. United 
States, 167 F. 2d 241, 246 (App. D.C., 1948 


We assume deciding, for purposes of 


guaranteea any one 


unrestricted, 





without 
this case, that compulsion to answer the question 
asked by the Congressional Committee would 
mpinge upon speech and not 
privacy.'' Idem. at 250 

32. Rumely v. United States, 197 F. 2d 166, 174 
(App. D.C., 1952}: “'To publicize or to report to 
the Congress the names and addresses of pur- 
chasers of books, pamphlets and periodicals is a 
interference with the publ 
This is 


merely invoge 


cation and 
another problem 
n the Barsky case, supra, and 
there n 


realistic 


sale of those writings 


which we examined 


we there held thot the public inquiry 


of the organization, the names of all 
persons making purchases involving 
$500 or more. Doctor Rumely main- 
tained that he need not furnish this 
information or answer the commit- 
tee’s because the 


question First 


Amendment _ prohibited 


from asking the names of purchasers 


Congress 


of books. The action of the Count of 
Appeals for the District of Columbia 
Circuit has already been noted. 

The 
avoiding the constitutional question, 


Supreme Court, expressly 
construed the House authorizing res- 
olution as containing the traditional 
definition of lobbying, namely, the 
attempt to influence legislation di- 
rectly by personal or other direct 
the 
found that it did not authorize in 


contact with legislators and 
quiries in the area where attempt is 
made to influence legislation indi- 
rectly by creating public pressure 
through educational or propaganda 
efforts.*% 

Since the Lobbying Act applied 
to persons receiving or expending 
money for the purpose of influencing 
legislation, by direct or “indirect” 
means,** considerable support existed 
for the interpretation which the com- 
mittee had placed upon the resolu- 
tion of inquiry; and the compulsion 
which the Court felt to avoid the 
constitutional question by a narrow 
construction must imply that it felt 
the argument that an investigation 
in the area of thought and opinion 
necessarily restricts free speech was 


of some substance.*° 


volved was an impingement upon tree 


dem. at 178 


speecn. 


See, also, Judge Bazelon’s dissent 





345 U.S. 41, 97 


Justice Douglas 


nited States v. Rumely 
L. ed. 770 (1953). See, also, Mr 
oncurring opinion, idem., 345 U.S. at 48, 97 
ed. at 777 
4. Regulation of Lobbying Act of August 2 
1946, 60 Stat. 841, 2 U.S.C.A., §266: “The pro- 
of this chapter sh apply to any person 
directly solicits, collects 
to aid 


vISiOns 
who directly or 
or receives money. . 1 the accom 


lishment 
+ 


of any of the following purposes 





© inftivence, directly or indirectiy, the passage 


or defeat of any legislation by 


the Congress of the 
United States 

35. ‘Surely it cannot be denied that giving the 
scope to the resolution for which the Government 
doubts of 


view of the pronibition of 


contends raises constitutionality 


the First Amendment 
Prettyman, J 


of the opinion of below 


ind of some of the views expressed here, it would 





not be seemly to maintain that these doubts are 
factitious United 


46, 97 L. ed. 770 


fanciful or 


345 U.S. 41, 


States v. Rumely 


775 (1953 
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The 
urpose may have met its coequal 


presumption of legislative 
n the First Amendment argument; 


yut whatever the Court’s ultimate 
iew may be, the Rumely case does 
epresent a new departure with re 
pect to judicial review of congres- 
sional inquiry; for, if the Court con- 
inues to avoid the issue, it will be 
orced in every case where a possible 
free speech argument can be made 
o closely analyze the authorizing 
resolution in order to pare down the 
scope of the investigating commit- 
tee’s powers to the point where they 
do not threaten as 


yet undefined 


rights. 


Congressional Sanctions 
To Compel a Response 


Congress has two sanctions by which 
it may compel a response to its sub- 
poena or other process and punish 
a defiance of 
general contempt 


its orders. Under its 
powers, it 


order the attachment of the person 


may 


ef a witness to ensure his appear- 
ance for interrogation and continue 
the custody throughout the duration 
of a session as punishment for acts 
in contempt of its authority.** Or 
the President of the Senate or Speak- 
er of the House, after authoriza- 
tion,37 may certify a violation of 
Section 192 of Title 2 to the appro- 
priate District Attorney for action. 
The two different remedies appli- 
cable to punish the same act are ca 
pable of coexisting, the enactment of 
Section 192 by Congress not repre- 


6. Anderson v. Dunn, 6 Wheat. 204, 5 L. ed 


42 (1821): In re Chapman, 166 U.S. 61, 41 L. ed 
1154 (1897); Marshall v. Gordon, 243 U.S. 521 
542; 61 L. ed. 881, 887 (1917). 

37. 2 U.S.C.A 


§194 Whenever a witn 
noned as mentioned in Section 192 fails to app 


to testity or foils to produce any Dooks, 





ecords of documents, as required, or w 

iny witness so summoned refuses to answer any 
juestion pertinent to the subject under nquiry 
before either House, or any joint committee es 


tablished by a joint or concurrent 
the two Houses of Congress 


either House 





e fact of such failure or fa 
either House while Congress is 








Congress is not in session, a 

onstituting such failure is reported to and filed 
with the President of the Senate or S of 
the House, as the case may be, to ce ond 
he shall so certify, the statement of facts afore 


said under the seal of the Senate or House, as the 
case may be, to the appropriate Unitec ? 
attorney, whose shall be to bring the 
matter before the grand jury for its action 

38. In re Chapman, 166 U.S. 61, 41 L. ed. 1154 
1896 





duty it 


senting an unlawful delegation of 
its contempt power.®® Section 192 
makes a willful default by a person 
lawfully summoned to appear before 
Congress or a failure to answer perti- 
nent questions after appearance, a 
misdemeanor punishable by a fine 
of not more than $1,000 or by one 
year’s imprisonment or both.®® 
Although the existence of the con- 
tempt power is now firmly estab- 
lished, its possible reach is not cleat 
ly defined. In Marshall v. Gordon* 
where the most extensive analysis 
was given to its nature, Chief Justice 
White held that it 


only 


was exercisable 
to preserve the legislative func- 
tion 
that 
tion, 


and could extend only to acts 


directly threatened that func 


such as acts of violence com- 
mitted on the floor of a chamber o1 
in the direction of an individual 
member. Applying this rule, he re 
hold that 


Assistant United States 


act of an 
District At- 


fused to the 


torney in writing a bitter letter to 
Congress implying that one of its 
select actually a 


committees was 


= 


tempting to hamper the work of a 
grand jury in his district was pun- 
ishable as a contempt. On the other 
hand, the Supreme Court has sus- 
tained the act of Congress in direct- 
ing the internment of an attorney 
who permitted a client to remove 
papers from files in his office which 
Congress had previously subpoenaed, 
even though at the time of the deter 
mination of contempt most of the 
papers had been returned.*! 





39. 2 U.S.C.A. §192: “Every person who having 
been summoned as a witness by the authority of 
either House of Congress to give testimony or to 
produce papers upon any matter under inquiry 
betore either House, o ny joint committee es 
t shed by a joint or concurrent resolution o 

n $s, Of any committee of 


r 
the two Mouses of Co 





either House of Cong makes defauit 


or who, having to answer any 


e 
Question pertinent to tne question under inquiry 








vilty o misdemeanor, pun 
of not more than $1,000 no 
mpr n ommor 
nm one month nor more than 

61 L. ed. 881 (1917 
urne v Crack 294 U.S 5, 79 

L. ed. 802 (1934 

42. §$ air v. United Sta 279 U.S. 263, 299 
73 L. ed. 692, 700 (1928); Townsend v. United 
States, 95 F. 2d 352, 358 (App. D.C., 1938), cer 
Jenied 303 U 82 ed 121 (1938 
e Unite 64 F. 2d 97, 100 (App 
D.C 947), ce enied, 332 U.S. 851, 92 L. ed 
421 (1948); Dennis v. United States, 171 F. 2d 
986, 989 et seq. (App. D.C 948), 339 U.S. 162 
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Since Congress acts generally un- 
der Section 192, the language of the 
Statute, apart from its application 
to particular types of inquiry, is 
becoming fairly well defined. The 
Courts of Appeals have established 
that the word “willful” preceding 
the word “default” means merely a 
conscious and deliberate act and re- 
quires neither conscious intent to 
commit a bad faith; 
that a willful default involves not 
only a failure to appear in the first 
instance, but a failure to continue 
in attendance after the first appear- 
ance;** and that a separate offense 
is involved in a failure to answer rele- 


crime, nor 


vant questions which is quite inde- 
pendent from either willfulness or 
the existence of a valid summons.*+ 
It is clear, moreover, that the Gov- 
ernment must as part of its criminal 
indictment establish a predicate of 
relevance between questions asked 
which the witness refuses to answer 
and the subject matter of the investi- 
gation.*5 


Individual Rights 
Are at Congress’ Mercy 
The individual who appears before 
a congressional investigating commit 
tee is in a large sense at the mercy 
of the wisdom, good sense, and fair- 
mindedness of committee members, 
interpreting their own authority and 
procedural rules.*¢ Of course, if he 
chooses to defy the committee, he 
may test out his justification in the 
courts when a prosecution is brought 
94 L. ed. 734 
United States v 
884, 890 (1950) 
43. Townsend v. United States, 95 F. 2d 352, 355 


(1949) (not involved on 
Bryan, 339 U.S. 323 


appeal); 
330; 94 L. ed. 





357 (App. D.C., 1938); cert. denied, 303 U.S. 664 
8 ed. 1121 (1938); United States v. Costello, 
2d 200 (C.A. 2d, 1952), cert. denied, 344 





S. 874, 97 L. ed. 677 (1953); rehearing denied, 
344 U.S. 900, 97 L. ed. 696 (1953) 


44. Sinclair v. United States, 279 U.S. 263, 291 
73 L. ed. 692, 697 (1928); United States v. Joseph- 
son, 165 F. 2d 83, 85-6 (C.A. 2d, 1947); cert 
denied, 333 U.S. 838, 92 L. ed. 1122 (1948); re- 
hearing denied, 335 U.S. 899, 93 L. ed. 434 (1748 

45. Sinclair v. United Stotes, 279 U.S. 26, 296-7 
73 L. ed. 692, 699 (1928); Bower United States 
202 F. 2d 447, 449 (App. D 1952) 

46. Eisler v. United Stotes, 170 F. 2d 274 
279-80 (1948 Having been summoned by lawfu 
uthority, appellant was bound to conform to 


the procedure of the Committee. Townsend v. 
1938, 68 App. D.C., 223, 95 F. 2d 
352, certiorari denied, 1938, 303 U.S. 664, 58 
Ct. 830, 82 L. ed. 1121 Appellant could 
nis own conditions upon the manner 


United States, 


not impose 
f ing 


° guiry 
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under Section 192 or when he files a 
petition for writ of habeas corpus o1 
brings an action for false imprison- 
ment after Congress elects to im- 
prison him for contempt. 

In McGrain v. Daugherty, Mr. Jus- 
tice Van Devanter conceded that the 
power granted to Congress might 


occasionally be abused, but felt that: 


We must assume, for present purposes, 
that neither house will be disposed to 
exert the power beyond its 
bounds, or without due regard to the 
rights of witnesses. But if, contrary 
to this assumption, controlling limita- 
tions or restrictions are disregarded, 
the decisions in Kilbourn v. Thomp- 
son and Marshall v. Gordon point to 
admissible measures of relief. And it 
is a necessary deduction from the de- 
cisions in Kilbourn v. Thompson and 
Re Chapman that a witness rightfully 
refuse to the 
bounds of the power are exceeded or 
the questions are not pertinent to 


pre per 


may answer where 


the matter under inquiry.47 

Few witnesses are willing to run 
the risk of not being upheld in a late1 
criminal action; and, the relief af- 
forded in the Thompson case was 
probably not completely satisfactory, 
since damages were assessed only 
against the Sergeant at Arms, the 
members of Congress being protected 
by congressional immunity. 

While the preponderance of cases 
have sustained the power of Congress 
in opposition to claimed rights of 
an individual, an analysis of the 
nature of the defenses which may be 
asserted is revealing. One of them 
has been treated in reverse. If a wit- 
ness can show that a proposed inves- 
tigation is unconstitutional because 
it encroaches upon executive or judi- 
cial power,*® his refusal to honor the 
committee’s process or to answer its 


47. 273 U.S. 135, 175 
48 To find that a 
has exceeded the bounds of legislative power it 


71 L. ed. 580, 593 (1926) 
committee s_ investigation 


must be obvious that there was a usurpation of 
in the 
Executive. Brandhove, 341 
37€; 95 L. ed. 101¥, 1026 (1750) 

49. See, e.g., McGrain v 
135, 71 L. ed. 580 (1926); Sinclair v. United States 
279 U.S. 263, 73 L. ed. 692 (1928) 

50. Judgment for the defendant in Bowers v 
United States, 202 F. 2d 447 (App. D.C., 1952) 
on this point appears to have resulted from the 


functions exclusively vected ludiciary or the 


U.S. 367, 


Tenney v 


Daugherty, 273 U.S 


negligence of the prosecuting attorney in drafting 
the indictment and establishing his case 

51. United States v 165 F. 2d 82, 88 
(C.A, 2d, 1948): ‘‘Whether that case [the Kilbourn 
case] should now be treated as barring an invest 


Josephson 
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questions will be excused. Under the 
present decisions it is difficult, how- 
ever, to establish a complete vacuum 
of potential legislative power, and 
once a possible legislative purpose 
can be established, incidental effects 
on executive or judicial functions 
become irrelevant. The Rumely 
decision does indicate, however, that 
the argument that an investigation is 
unconstitutional because of the First 
Amendment may meet with some 
success in future decisions. Similarly, 
a defense based upon the irrelevancy 
of a question posed would appear 
difficult the courts 


naturally apply a broader standard 


to sustain, for 
of relevancy where investigative ac- 
tivities are involved than prevails in 
ordinary court proceedings.5° 

A number of other defenses, such 
as the right of privacy, the right to 
assert privileges growing out of con- 
fidential relationships and technical 
defenses based upon the defective 
the congressional 
committee or the lines of authority 


organization of 


in the defendant’s organization are, 
also, of dubious strength. The origin 
of the right of privacy in Justice 
Miller's fiat in the Kilbourn case has 
been noted. Although it has been 
continuously urged in subsequent 
litigation, no court has found that 
it existed in the face of legitimate 
public concern. Judge Chase even 
questioned whether such a right still 
exists;5! but, since the Kilbourn case 
has been continuously cited by dis- 
senting judges, including one Su- 
preme Court Justice,®? to demon- 
strate the existence of the right, it 
must be considered to retain a meas- 
ure of vitality. 

There is no authority to sustain 


gation because private affairs may be made pub 


lic is Open to question,’ citing, in footnote 4 
Landis Constitutional Limitations on the Con 
gressional Power of Investigation 40 Harv. L 
Rev. 153, 219. 

52. See cases cited supra, note 17 

53 Jurney v. McCracken, 294 U.S. 125, 79 

ed. 802 (1934). Compare, Rule XII, Rules of 
Procedure, Committee on Un-American Activities 


Relationship of Husband and Wife: The con 


fidential relationship between husband and wife 
shall be respected, and for reasons of public 
policy, one spouse shall rot be questioned con 


cerning the activities of the other, except when a 
majority of the committee or subcommittee shall 


determine otherwise. 


(Italics added). See, also 
proposed H. Res. 178, 83d Cong Ist Sess 
and its twin S. Res. 83, 83d Cong. Ist Sess., which 


the view that privileges arising from 
confidential relationships may be 
claimed in congressional hearings. In 
the only case®* in which mention has 
been made of such a privilege, an 
attorney whose files had been sub 
poenaed claimed that he could not 
release them without consent of the 
clients involved, but Congress ruled 
against his claim. Since the point was 
lost when the case reached the Su- 
preme Court, a witness attempting to 
assert such a privilege would risk the 
possibility that the Supreme Court 
might agree with Congress. 

It appeared for a short period that 
a defense based upon the defective 
organization of a congressional com- 
mittee would meet with some suc- 
cess because of the holding in Chris- 
toffel v. United States®** that in a per- 
jury action the Government must 
plead and prove the presence of a 
quorum of a congressional commit- 
tee and that the absence of a quorum 
may be shown as a defense. In United 
States v. Bryan®® the Supreme Court 
refused to extend the rule to a Sec 
tion 192 action. It distinguished the 
Christoffel holding by finding that 
the perjury statute required the pres- 
ence of a “duly constituted tribunal”, 
and that the gravamen of the 192 ac- 
“willful detault’, 
could be evidenced on the return day 


tion was a which 
by acts beyond as well as in the pres- 
ence of the committee, and further 
held that while the objection of a 
lack of quorum might be urged by a 
witness who appeared to make de- 
fault, it was waived if not made at 
the time of the appearance. 

A similarly technical defense based 
upon the organizational structure of 
the Joint Anti-Fascist Refugee Com- 


would require Senate and House 


observe 


committees to 
the privileges obtain 
and proposed S. Con 
Ist Sess., 


scrupulously 

ing in the Federal Courts, 
Res. 10, 83d Cong., 
a witness asserting a bona fide claim of privilege 
to present the claim to the committee 


which would permit 


ana secure 


the committee s ruling thereon 

54. 338 U.S. 84, 93 L. ed. 1826 (1948). This 
rule had the obvious advantage of tending to 
deter one-man _ investigations, which are still 


prevalent. The disadvantage, however, of permit- 
ting a defendant to raise objections based upon 
the committee's constitution long after the hearing 
is equally obvious. Note 
by the Kefauver committee 
D 102 F. Supp. 597 


the procedure adopted 
United States v 
Carlo (D. C. N. D. Ohio 
1952) 


55. 339 U.S. 323, 94 L. ed. 884 (1950) 
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the 
inion case, United States v. Fleisch- 


ittee was disallowed in com 
n.6 There the Court held an in 
member of the 


for a 


vidual Executive 


ommittee liable willful de- 
iult even though the action of the 
\tire committee was essential under 
ie rules of the organization to au- 
horize a release of subpoenaed docu 
1ents, because she had failed to take 
ny steps to try to persuade the com- 
mittee to comply. 


The Privilege Against 
Self-Incrimination 


lt has become increasingly apparent 


that the only absolute protection 
against answering the questions of an 
investigating committee which will 
also insulate the individual against 
contempt charges or action under 
Section 192 is the privilege against 
self-incrimination.®* Since the deci- 
United States58 


constitutionality of 


sion in Dennis v. 


sustaining the 
the Smith Act and finding that the 
Communist Party does in fact advo- 
cate the overthrow of the Govern 
ment by force and violence within 
the meaning of that Act, it has be- 
come a federal crime to be a Com- 
munist. The Communists themselves 
have been happy to avail themselves 
of the privilege in grand jury investi- 
and before 
committees 


gations®® investigating 
Smith Act 
has made available to them. Certain 


ex-Communists have probably also 


which the 


made claim of the privilege for pu 
poses perhaps unrelated to the privi 
lege’s protection with immunity, for 


when such cases actually reach the 
56. 339 U.S. 349, 94 L. ed. 906 (1950 
57. This privilege, contained in the Federa 


nstitution, apparently finds its historical origin 
English common law which are based 
on the rule protecting oa 
efendant from the necessity of being a witness 
his own 


rules, 
conception that a 


tend to 
agencies attempting to 
fessions from defendants by torture 
yiker, 161 U.S. 591, 596-7; 40 L 


29065 


crimes would prevent law 


forcing from extract 
Brown v 


ed. 819, 821 


58. 341 U.S. 494, 95 L. ed. 1137 (1951) 

59. Blau v 340 U.S. 159, 95 L. ed 
0 (1950) 

60. Rogers v. United States, 340 U.S. 367, 95 
ed. 344 (1951); Brown v. Walker, 161 U.S. 591 
97; 40 L. ed. 819, 821 (1896); United 
151 F. 2d 122 (C.A. 2d 


United States 


States v 
1945 


orenzo 


Brown v. Walker, 161 U.S. 591, 597, 40 
ed. 821 (1896); 2 U.S.C.A. §193: ‘No witness is 
vileged to refuse to testify to any fact, or to 


ocuce any paper, respecting wh 


h he shall be 
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court, it is always difficult for a court 
to determine when the claim of privi- 
lege should be properly allowed. 
Cases dealing with the claim of 
privilege are clear in indicating that 
the privilege must be claimed_or it 
is waived,® and that it may not be 
claimed 


the testi- 


mony elicited will expose the witness 


merely because 
to public ridicule or abuse,®! or with 
the 
run®, or 


crimes which 


limitations has 


respect to upon 
statute of 
which have been pardoned.** Since 
in every case, however, the knowl- 
edge of the crime rests entirely in the 
mind of the witness, testimony relat- 
ing to the nature of the crime from 
which it may be determined whether 
the privilege is properly asserted o1 
whether the information desired falls 
within the scope of a possible excep- 
tion must also come from the witness. 
Too much interrogation to deter- 
mine whether a proper claim of priv- 
ilege is asserted might tend to elicit 
information within the scope of the 
privilege.®* Since it is also clear that 
the witness may properly refuse to 
give evidence forming a link in the 
chain of evidence relating to a 
crime,® a court must virtually rely 
on the witness’ fiat in the context 
given that certain testimony would 
demon 


have this effect, for a clear 


stration of the relationship of the 


examined by either House of Congress 
joint committee established Dy a 
current resolution of the two Houses of Congress, 
upon the 
such fact or his 


or by any 
joint or con 


or by any committee of either House 
ground that his 
production 
him or otherwise render him intamous 

62. Brown v. Walker; 161 U.S. 591, 598; 40 


testimony to 


of such paper may tend to disgrace 


L. ed. 819, 821 (1896 

63. Ibid. 

64. See Hoffman v. United States, 341 U.S. 479 
486; 95 L. ed. 1118, 1124 (1951 f the 
witness were required to prove the hazard 
n the sense in which ao claim ts usually required to 
be established in court, he would be compelled to 
surrencer the very protection whicn the privilege 
is Gesigned to guarantee 

65. Counselman v Hitchcock 42 U.S. 54 
565; 35 L. ed. 1110, 1115 (1891); Hoffman v, United 
States, 341 U.S. 479, 486; 95 L. ed. 1118, 1124 
1951); Blau v. United States, 340 U.S. 159, 161 
95 L. ed. 170, 172 (1950 

66. Brown v. Wolker, 161 U.S. 591, 597; 40 


evidence to the crime would almost 
of necessity involve explanation of 
the crime itself. 

Significant limitations upon the 
claim of privilege arise from the rule 
that the privilege is waived if the 
witness gives any testimony at all as 
to the nature of the crime,®* and 
United States v. 
Murdock®™ that the privilege may be 


from the rule of 
claimed only with respect to crimes 
against the jurisdiction asking the 
questions. Moreover, corporations, 
as such, have no privilege®’ and since 
title to corporate records is in the 
corporation, an individual having 
corporate papers in his possession 
may not withhold the papers under 
his individual claim of privilege. 
Nevertheless, the existence of the 
privilege creates one of the most ef 
fective limitations on the investiga- 
tory power at this time. 

There is an immunity statute ap- 
plicable to congressional investiga- 
tions’? by which an attempt was 
made to satisfy both Congress’ need 
for information and the individual's 
need for protection against incrimi- 
nation by providing that the testi- 
mony given in a congressional hear- 
ing could not be introduced in a 
later criminal proceeding. Under the 
rule of Hitchcock™ 


Walker™ 


Counselman v. 
as expanded in Brown v. 


L. ed. 819, 821 (1895); Rogers v. United States, 
340 U.S. 367, 95 L. ed. 344 (1951) 

67. 284 U.S. 141, 76 L. ed. 210 (1931). Compare, 
United States v. Di Carlo, 102 F. Supp. 597 (U.S.D 
Ct. N. D. Ohio), holding that privilege could be 
asserted with respect to state crimes where sena- 


toric nvestigating committee was investigating 
state crimes 

68. Hale v. Henkel, 201 U.S. 43, 69, 50 L. ed 
652, 663 (1906 

69. Wilson v. United States, 221 U.S. 361, 55 

ed. 771 911 

70. 18 U.S.C.A. §3486: ‘‘No testimony given by 
a witness before any committee of either 
House shall be used as evidence in any 
riminal proceeding against him in any court > 
For 


discussion of the development of this statute, 
see Judge Clark dissenting, United States v. De 
renzo, 151 F. 2d 122, 128, Footnote 4 (C.A. 2d, 


1945). See, also 


In re Chapman, 166 U.S. 61, 41 
L. ed. 1154 (1897) 
71. 142 U.S. 547, 35 L. ed. 1110 (1892) 


72. 161 U.S. 591, 40 L. ed. 819 (1896) 
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this statute is not sufficiently broad 
to justify overruling a witness’ claim 
of privilege’® because it does not 
protect the witness from prosecution 
for crimes revealed by his testimony, 
which might be used as a basis fon 
obtaining admissible evidence of the 
crime disclosed. 

The statute remains on the books 
and where a 


without amendment, 


73. United States v. Bryan, 339 U.S. 323, 335; 
94 L. ed. 884, 893 (1950); United States v. De 
Lorenzo, 151 F. 2d 122, 125 (C.A. 2d, 1945). 


74. See Burrell v. Montana, 194 U.S. 572, 48 
L. ed. 1122 (1904); United States v. Bryan, 339 U.S. 
323, 337; 94 L. ed. 884, 894 (1950); United States 

De Lorenzo, 151 F. 2d 122, 124 (C.A, 2d, 1945) 
See, also, United States v. Monia, 317 U.S. 424, 87 
L. ed. 376 (1943) 

73: SSP U.S. SB, 
893 ef seq. (1950) 

76. Speech before the Assembly of the Ameri 
can Bar Association in Boston, Massachusetts 


August 27, 1954. Attorney General Brownell would 


335 et seq., 94 L. ed. 884 


discretion to determine whether 
nity should be granted in the Attorney General's 
office. This to eliminate the ob- 
jectionable features of the statute construed 

United States v. Monia, 317 U.S. 424, 87 L. ed 
376 (1943) 
moned witness, whether the privilege against self 
not, and to prevent 
grants of immunity to those persons whose testi- 


vest the immu- 


proposal seeks 


which immunizes every lawfully sum 


incrimination is claimed or 
mony will not be of sufficient value to excuse them 


from prosecution. Proposed H.R. 2270, 83d Cong 
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witness testifies without claiming a 
privilege against self-incrimination, 
objections based upon the statute to 
the competency of evidence obtained 
may still be made at a later criminal 
trial.74 In United States v. Bryan," 
the Supreme Court refused to hold, 
however, that this statute prevented 
the proof of a willful default under 
Section 192 by the use of the testi- 
mony taken at the time of the con 
gressional hearing. The statute was 
construed as being applicable only 
to prior crimes revealed by the testi- 
For statute, Attorney 
General Brownell would like to sub- 


mony. this 
stitute one which, while not operat- 
ing automatically, would neverthe- 
less permit the grant of effective im- 
munity and the compelling of testi- 
mony in situations where the pros- 
pective testimony was deemed of 
sufficient significance to override the 
opposing social desire to be able to 
prosecute crimes effectively.*® 


The First Amendment Argument 
Remains Unsettled 


While there has been no determina- 
tion by either a lower federal court 
or the Supreme Court of the United 
States that a resolution or 
creating a committee or the conduct 
of the committee in pursuance of its 
statutory mandate abridges or has 


Statute 


abridged rights guaranteed by the 
First Amendment or any of the other 
the Bill of 
Rights, recognition of the possibility 


freedoms secured by 


in judicial opinion has already been 


Ist Sess., and H. J. Res 
relating only to investigations of 
employees, contain similar features. 
both proposals specifically exempt 
tempt'’ charges from the grant of 
thereby eliminating arguments of the type made 
n United States v. Bryan, 339 U.S. 323, 94 L. ed 
884 (1950). 

77. See United States v. Rumely, 345 U.S. 41, 57 
97 L. ed. 770 (1953); Barsky v. United States, 167 
F. 2d 241 (App. D.C., 1948) 

78. See the dissenting opinion of Judge Bazelon 
n Rumely v. United States, 197 F. 2d 166, 178 
185 (App. D.C., 1952); Lawson v. United States 
176 F. 2d 49, 51 (App. D.C., 1949); cert. denied 


11, 83d Cong. Ist Sess., 
Government 
In addition 
“‘con- 
immunity 


339 U.S. 934, 94 L. ed. 1352 (1950); Barsky v 
United States, 167 F. 2d 241, 249 (App. D.C.) 
cert. denied, 334 U.S. 843, 92 L. ed. 1767 (1948) 


{argument directed primarily to question whether 
particular questions asked under 
mandate would impinge on free speech) 

79. United States v. Josephson, 165 F. 2 
(C.A. 2d, 1948) and United States v. Rume 
U.S. 41, 58; 97 L. ed. 770, 781 

80. Concurring opinion of Mr. Justice Douglas 
United States v. Rumely, 345 U.S. 41, 57; 97 L. ed 


congressiona 


(1953) 








noted.** Similarly, judicial notice has 
been taken of a possible claim, now 
being made by some witnesses, that 
the First 
Amendment, a privilege not to an 


they have, because of 
swer questions comparable in effect 
to the privilege against self-incrimi- 
nation.7§ 

The First Amendment argument 
may take a number of forms. It may 
be urged that a resolution or statute 
creating the committee or authoriz 
ing the investigation is unconstitu 
tional because it permits inquiry into 
fields of thought and opinion in 
which no valid legislation could be 
passed.7® The argument often em- 
bodies more. Apparently, because of 
past experience with congressional 
investigating committees operating 
in this area, an @ priori assumption is 
that the 
gressional committee in this realm 


made activities of a con- 
will necessarily restrict free speech 
and that the Constitution does not 
permit Congress to do through its 
investigating committees what it can 
not do through legislation.’° Some- 
what analogous reasoning supports 
the view that such an authorization 
amounts to a prior restraint.®! 

In the writer’s opinion, this type 
of argument should not be sustained. 
Since there has been valid legislation 
in the field of thought and opinion 
in addition to that relating to sub- 
versives,®? the usual judicial restraint 
should prevail, and the courts should 
not alter their general policy of re 
fusing to decide in advance*? the pos 


770, 781; dissenting opinion of Judge Clark 
United States v. Josephson, 165 F. 2d 82, 93, 98 
(C.A. 2d, 1948); dissenting opinion of Judge 
Edgerton, Barsky v. United States, 167 F. 2d 24 
256 (App. D.C., 1948) 


81. See dissenting opinion of Judge Edgerton 
Barsky v. United States, 167 F. 2d 241, 252, 253-4 
App. D.C., 1948) 

82. See Judge Chase's compilation of statutes 


affecting certain phases of activities in this are 
United States v. Josephson, 165 F. 2d 82, 90 (C.A 
2d, 1948). See, also, references in footnote 24 of 


Judge Bazelon's dissenting opinion in Rumely 
United States, 197 F. 2d 166, 182 (App. D.C 
1952), which emphasize the point that Congress 
has by legislation requiring disclosure attempted 
to cope with problems 


created Dy mass commun 





5 
0 2c 333 U.S. 83 
92 L. ed. 1122 (1948); rehearing denied, 335 U 
899, 93 L. ed. 434 (1948); Barsky v. United State 
167 F. 2d 241, 245 (App. D.C., 1948); cert. de 
334 U.S. 843, 92 L. ed. 1767 (1948). See dissent 
| 


opinion of Judge Bazelon 
States, 197 F. 2d 166, 183 
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e constitutionality of legislation 
their customary view that the area 
investigation must generally be 
oader than the area of legisla- 
n.8# Moreover, to assume that a 
in the 
ea of thought and opinion will nec- 


I igressional 


investigation 


essarily hamper freedom of speech is 
to incorporate into law a judicial 
presumption of bad faith on the part 
of all investigating 
committees.85 The prior restraint 


congressional 


argument, insofar as it is not appli- 
cable to every potential witness who 
might prefer not to appear in court 
or before a committee, appears to 
be based entirely upon the premise 
that 


be im- 


mune from being required to state 


an individual should 
publicly his views on public policy. 
This facet of the agument is based 
upon the same philosophy as that 
underlying the claimed privilege of 
silence incident to the First Amend- 
ment. 

A part of the argument underlying 
both embodies the view that the right 
of free speech includes the individ- 
ual’s right to choose his own 4ime 
and place for expressing his opin- 
ions on public policy. The other 
part is based upon the view that fear 
of being required to expose his views 
before a hostile committee or a hos- 
tile public will in fact tend to limit 
an individual’s freedom of thought 
and expression. Mr. Justice Douglas 
in his concurring opinion in the 
Rumely case emphasized the impair- 
ment of free thought which he felt 
would result from inquiry into the 
names of book purchasers because of 
the fear of criticism that might re- 


United States v. Josephson, 165 F. 2d 82, 91 
2d, 1948); cert. denied, 333 U.S. 838, 92 
1122 (1948); rehearing denied, 335 U.S 
899, 93 L. ed. 434 (1948); Barsky v. United States 
167 F. 2d 241, 245 (App. D.C., 1948); cert. denied 
334 U.S. 843, 92 L. ed. 1767 (1948). See, also, 
ige Bazelon’s dissenting opinion in Rumely v 
United States, 197 F. 2d 166, 178 (App. D.C. 1952) 
e Bazelon emphasized that highly organized 
ure groups could cause distortions in per 
tive, and concluded that Congress had some 
power to provide a measure of protection for 
f and the public from its abuse’’, even though 
Suld not prohibit indirect lobbying. He further 
uded that the purpose of the inquiry 
find the problems, frame hypotheses for 
ng with them, and then, in the light of the 
brought out by the investigation determine 


which hypotheses could best stand the test of 
exoerience, the Constitution and a vote in Con 
s. It cannot be seriously urged that every 


»lem and every hypothesis must meet the test 


sult from exposure.*® 
To the First 
Amendment has not been construed 


date, however, 
as protecting an individual's right to 
remain mute where public interest 
is involved; and the image of the 
kind of muffled community where 
the privilege of silence is protected 
negates the very purpose of the active 
and noisy society where Holmes’ com- 
petition in the market place of ideas 
prevails. For no one has yet demol- 
ished that the 
weapons against ideas, including the 
idea of intolerance, are other ideas. 


his argument best 


Moreover, unless the courts are will- 
ing to follow Judge Prettyman and 
void all inquiries in the area of 
thought and opinion except those 
involving Communists, it is difficult 
to see how a constitutional privilege 
of silence would eliminate fear; for, 
the person who claims such a consti- 
tutional privilege, for whatever rea- 
son, exposes himself to the charge 
that he has something to hide in the 
same way that claim of constitutional 
privilege against self-incrimination 
necessarily evokes the inference of 
crime. 

Should the courts be unwilling to 
the area of the 
unconstitutional, 


hold all inquiry in 
First Amendment 
or to sustain a nebulous privilege of 
silence, there nevertheless remains a 
possibility that an individual may 
find protection in the Amendment 
against certain congressional abuses. 
In the recent case, Tenney v. Brand- 
hove*’ the argument was made by a 
plaintiff, seeking assert rights 
conferred by the Civil Rights Act, 
that the members of a state legisla- 


to 


of constitutionality 

85. An investigation during which all committee 
and the 
references is 
objections to 


meetings were held in executive session 
reports of 
conceivable 


which omitted personal 
There are, of 
executive session procedure 
86. United States v. Rumely, 345 U.S. 41, 57; 97 

ed. 770, 781 (1953): ‘The purchase of a book or 
pamphlet todoy result in a subpoena to- 
morrow. Fear of criticism goes with every person 


course 


may 


into the bookstall. The subtle, imponderable pres- 
sures of the orthodox lay hold 

87. 341 U.S. 367, 95 L. ed. 1019 (1951) 

88. Tenney v. Brandhove, 341 U.S. 367, 378 
95 L. ed. 1019, 1028 (1950 

89. ‘It should be noted that this is a case in 


which the defendants are members of the legisla 
ture. Legislative privilege in such a case deserves 
greater respect than where an official acting on 
behalf of the legislature is sued or the legislature 
seeks the affirmative 
a privilege 


aid of the courts to assert 
Brandhove, 341 U.S. 367, 


Tenney v 
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tive committee had, by summoning 


him for investigation after he peti- 
tioned the legislature not to vote 
funds for the committee, with atterd- 
ant inconvenience and publicity, de- 
prived him of his constitutional right 
of free speech and to petition the 
legislature for redress of grievances, 
protected against infringement by 
state ofhcers through the Fourteenth 
Amendment. The Supreme Court re- 
fused to allow a remedy under the 
Civil Rights Act and found that the 
defendants were protected by legis- 
lative immunity for their actions. Mr. 
Justice Frankfurter further indicated 
that the only limitations on legisla- 
tive investigations were those im- 
posed by the incorporation of the 
separation-of-powers theory into 
state and federal constitutions.®® 

Che Court did indicate, however, 
that a different rule might prevail in 
a situation where the same theory 
was urged as a defense rather than as 
a basis for a right of action,®® and 
further, that there might be situa- 
tions where even congressional im- 
munity would not be a protection to 
legislators.® 

It is possible that the Supreme 
Court may ultimately permit a de- 
fendant to defend a Section 192 ac- 
tion by the defense that the commit- 
tee has through a series of calculated 
actions deprived him of his freedom 
of thought and opinion.®! The unde- 
sirable features of such a rule are 
apparent. A rule requiring a court 
to carefully examine all the circum- 
stances surrounding and relating to 
the summoning and examination of 
a witness in a given case to deter- 


378; 95 L. ed. 1019, 1028 (1951). See, also, Mr. 
Justice Black concurring: “‘It is not held that the 
validity of legislative action is coextensive with 
the personal immunity of the legislators. . . . 
Thus, for example, in any proceeding instituted 
by the Tenney Committee to fine or imprison 
Brandhove on perjury, contempt or other charges, 
he would certainly be able to defend himself on 
the ground that the resolution creating the Com- 
the Committee's action under it were 
void.’" Idem. at 1028-9. 

Justice Miller said in the Kilbourn 
not to decide here that 
there may not be things done, in the one House 
or the other, of an extraordinary character, for 
which the members who take part in the act 
be held legally responsible.’ "' Tenney v. 
Brondhove, 241 U.S. 347, 378-9, 95 L. ed. 1019, 
1028 (1951) 

91. Apparently, most of the attacks 
House Un-American 


mittee or 
unconstitutional and 
90. "As Mr 


if ts necessary 


may 


upon the 
Activities Committee's action 


were based upon the unconstitutionality of the 
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mine whether the action was calcu- 
lated to and had had the effect of 
depriving the witness of constitu- 
tional rights would be burdensome 
and time consuming, would force 
the courts into the realm of ques- 
tioning motives®® which they are 
generally reluctant to examine and 
would raise the objection of judicial 


authorizing resolution on its face {see United 
States v. Josephson, 165 F. 2d 82 (C.A. 2d, 1948); 
Barksy v. United States, 167 F. 2d 241 (App. D.C., 
1948) ), although both dissenting Judges Clark and 
Edgerton emphasized the course of conduct of the 
Committee throughout its existence to show that 
the objectionable features of the original resolu- 
tion had not been eliminated by discreet Com- 
mittee construction. See Judge Clark's dissent 
United States v. Josephson, supra at 93; Judge 
Edgerton's dissent, Barsky v. United States, supra 
at 241. In only one case noted did 
take the form of a challenge that the committee's 
action under its resolution in the particular case 
was unconstitutional. Marshall v. United States, 
176 F. 2d 473 (App. D.C., 1949). The Court an- 
swered the argument by citation of the Barsky 
case. Unconstitutionality of application, moreover, 
was predicated on the sought and 
not upon the conduct of the committee members 

92. See Mr. Justice Frankfurter's statement in 
Tenney v. Brandhove, 341 U.S. 367, 376; 95 L. ed 
1019, 1027 (1951): “‘The claim of an unworthy pur- 
pose does not destroy the privilege. . . . The hold- 
ing of this Court in Fletcher v. Peck, 6 Cranch 87 
130, 3 L. ed. 162, 176, that it was not consonant 


the attack 


information 


interference with legislative matters, 
particularly if the courts were too 
prone to find congressional action 
invalid. On the other hand, the rule 
would, in the writer’s belief, have 
the desirable effect of narrowing the 
issues in any particular case to the 
facts of that case and would not op- 
erate to react upon legitimately op- 
erating committees.*8 If it becomes 
manifestly apparent that judicial 
action is necessary to curb congres- 
the writer believes 
that the approach of the 
should follow the lines suggested by 


sional excesses, 


courts 


the Brandhove case. 


Conduct of Congress 

Has Few Restrictions 

In general, there are few if any 
legal restrictions upon the conduct 
of congressional committees. If the 
subject-matter of an authorized in- 
vestigation is within the possible 
realm of delegated powers, the 
courts will attribute to such an in- 
quiry a conclusive presumption of 
legislative or other legitimate pur- 
pose and will not question motiva- 
tion. So long as relevancy can be 
established, a committee may ask 
questions with impunity and compel 
answers to its inquiries through its 
contempt powers or by action under 


Section 192. The most serious lim- 


itations upon congressional powet 


result from the operation of the 
privilege against self-incrimination 
and the possible implications of the 


with our scheme of government for a court to in- 
quire into the motives of legislators, has remained 
unquestioned."’ See United States v. Josephson, 165 
F. 2d 83, 89 (C.A. 2d, 1948); Barsky v. United 
States, 167 F. 2d 241, 250-5 (App. D.C., 1948) 
(here attempts were mdde to show lack of legiti- 
mate legislative purpose by showing other moti- 
vations and purposes); Townsend v. United States, 
95 F. 2d 352, 359-60 (App. D.C., 1938) (here the 
evidence which the defendant sought to introduce 
to show that the questions asked by the committee 
were not related to the investigation and were 
beyond legitimate legislative inquiry for the pur- 
pose of demonstrating his good faith in refusing 
to attend further committee hearings, was rejected 
since bad faith was found not to be an ele- 
ment of the offense of ‘‘willful’’ default). See, 
also, In re Chapman, 166 U.S. 661, 670; 41 L. ed 
1154, 1159 (1897); MeGrain v. Daugherty, 273 U.S 
135, 178; 71 L. ed. 580, 594 (1927) 

93. Disagreement with Judge Prettyman's theory 
that inquiries into the area of thought and opinion 
are void ab initio, unless Communism is involved 
and with the result in the Rumely case, does not im- 
ply that one can read either the authorizing reso- 
lution creating the House Un-American Activities 
Committee or the statements of Committee members 
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First Amendment argument. 

An individual as such has few, if 
any, remedies against congressional 
action. If he defies a committee and 
Congress acts under its contempt 
power to imprison him, he may sue 
the Sergeant at Arms of the Cham- 
ber involved and obtain damages if 
his justification is valid, but he has 
no remedy against the members of 
Congress, who are protected by con- 
gressional immunity. If he defies a 
committee and Congress proceeds to 
punish him under Section 192, his 
role is a purely defensive one. If he 
prevails in his defense, he will be in 
a sense exonerated, but he has no 
choice of time or procedures. 

It is clear, moreover, that the de- 
fenses which the individual may as- 
sert are legally and practically lim- 
ited and that the only absolutely 
safe defense in answer to a question 
or a subpoena is a plea of the privi- 
lege against self-incrimination with 
the undesirable inferences that must 
of necessity attach to such a plea. 

In view of the present legal omnip- 
otence of Congress, it would seem 
imperative that some action be taken 
to correct abuses which are frequent 
and universally recognized in com- 
mittee investigations. In the writer's 
view the best hope for such correc- 
tion lies in an overwhelming public 
demand for adoption of methods of 
“fair play’® and a resulting con- 
gressional re-examination of its pro- 


cedures, accompanied by the indi- 





as to their objectives (see United States v. Joseph- 
son, 167 F. 2d 82, 100 (C.A. 2d, 1948); Barsky v. 
United States, 167 F. 2d 241, 256 (App. D.C., 
1948) with equanimity. Similarly, the rejected 
testimony discussed by the dissenting judge in 
Townsend v. United States, 95 F. 2d 352, 364 
(App. D.C., 1938) showing the type of questions 
asked by the committee members is disturbing. The 
possible approach suggested would have per 
mitted the raising of the issue whether committee 
conduct in any particular hearing had impaired 
the freedom of speech of the witness summoned 
and might have produced some contrary result 
in some of the cases cited. 

94. Note, also, the suggestion that investigation 
to determine whether a constitutional amendment 
is necessary may release Congress from the cor 
stitutional limitation resulting from the delegatio 
of powers. Barsky v. United States, 167 F. 2d 24 
246 (App. D.C., 1948). See, also, 
this point in Judge Clark's dissenting opinion 
United States v. Josephson, 165 F. 2d 82, 98 (C.A 
2d, 1948). 

95. See President Eisenhower's statements, quoted 
generally in all United States newspapers March 
3, 1954. 
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dual assumption by Representa- 
ves and Senators of responsibility 
yr seeing that such methods are in 
ct followed in the day-to-day rou 
ne of congressional hearings.*® 

If a thorough re-examination does 

»t follow or is not accompanied by 
an improvement in congressional 

chniques, it may be anticipated 
that the Supreme Court will be 
called upon either to modify its 
existing rules or to create and en- 
large upon old rights in order to 
protect the individual against 
abuses. Such change should be made 
with caution because of the well- 
recognized fact that those most eager 
to avail themselves of existing tech- 
nical defenses are often those whose 
rights are most justifiably subordi- 
nated to the public interest. 

If such a change is made, however, 
it is the writer’s view that the attack 
on a congressional committee and 
the direction of the Supreme Court's 
inquiry in a case where claim is made 
that an individual's freedom of reli- 
gion or speech has been impaired 
should be confined to the conduct of 
the particular committee involved in 
the particular case and should not 
be extended to the question whether 
the resolution creating the commit 
tee is unconstitutional because pos- 
sible inquiry into thought and opin- 


96. As of November 25, 1953, the Committee 
on Un-American Activities of the House of Repre- 
sentatives was the only congressional committee 
which had printed its rules. Letter from Hugh D. 
Scott, Jr., Chairman of the Subcommittee on Legis- 
ative Procedure of the Rules Committee of the 
nited States House of Representatives. 

As of the same date, a number of resolutions, 

and concurrent resolutions, and bills had 

been introduced seeking to provide general pro- 
edures for the committees of the House or Senate 
both, to deal with specific types of investiga- 
tions, or to correct specific abuses. See, e.g., H.R 
4123, 83d Cong., Ist Sess., introduced March 19, 
1953, by Mr. Javits; S. Con. Res. 10, 83d Cong., 
Ist Sess., introduced February 10, 1953, by Mr. 
Kefauver on behalf of himself and nine other 
Senators; H. Res. 29, 83d Cong., Ist Sess., intro- 
duced January 3, 1953, by Mr. Keating; H. Res. 
178, and S. Res. 83, 83d Cong., Ist Sess., identical 
measures introduced in the House by Mr. Klein on 
March 12, 1953, and the Senate by Mr. Morse 
for himself and Mr. Lehman on February 20, 
1953. All of the above seek to establish general 
guides for all House or Senate Committees or 


e, also, H.R. 2270, 83d Cong., Ist Sess., 

duced January 29, 1953, by Mr. Jayits, and 
H.J. Res. 11, introduced January 3, 1953, by Mr. 
Boogs. These measures seek to provide for investi- 
gc' ons of Government employees with respect to 
mproper, illegal or unethical acts by independent 
gencies; Mr. Javits, by a proposed Office of 
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ion may be involved. Nor should 
any conclusive presumption be in- 
dulged that an inquiry into this area 
will necessarily impair freedom of 
thought and opinion. The best ap- 
proach is suggested by Tenney v. 
‘Brandhove which indicates that a 
defense to the effect that the entire 
course of action of the committee 
over a period of time was calculated 
to deprive a defendant of his free- 
dom of speech or otherwise may be 
permissible under Section 192. 
There is no reason to suppose that 
the Supreme Court will be disposed 
to adopt this solution; neither is 


Government Investigation; Mr 
Federal Bureau of Investigation 

See, also, H. Res. 173, 83d Cong., Ist Sess., 
introduced March 10, 1953, by Mr. Burleson 
(relating to the holding of subcommittee hear- 
ings); H. Con. Res. 131, 83d Cong., Ist Sess., 
introduced July 7, 1953, by Mr. Dies (relating 
to committees investigating Communism); S. 960, 
83d Cong., Ist Sess., introduced February 16, 1953, 
by Mr. McCarran (seeking to protect Govern- 
ment employees who testify before Congressional 
committees from Departmental action); S$. Con 
Res. 11, 83d Cong., Ist Sess., introduced February 
11, 1953, by Senator Kefauver (seeking to pro- 
vide a measure of protection to individuals from 
defamatory remarks on the floor of the House 
or Senate); and S. Res. 65, 83d Cong., Ist Sess., 
introduced February 6, 1953, by Mr. Gillette 
(relating to appropriations for investigations). 
Most of these proposals have been referred to 
the appropriate rules committees 

Apparently, new proposals have been _intro- 
duced at the session commencing in January, 1954. 
See Representative Peter Frelinghuysen, Jr., “A 
GOP Congressman's Views on Security Investigo- 
tions’, The Reporter, March 16, 1954, 25, dis- 
cussing the proposal for a single joint committee 
on internal security contained in his H. J. R. 328. 
In addition to Representative Scott's Subcommittee 
of the House Rules Committee, the Senate Repub- 
lican Policy Committee is to undertake a study 
of Committee procedures. 

In general, proposals are directed toward the 


Boggs, by the 


there reason to suppose that the ulti- 
mate solution which it does adopt 
will not involve a proper balance of 
public and private interest. In Mar- 
shall v. Chief Justice 
White congratulated the founding 
fathers on their “wisdom” in saying 


Gordon,” 


absolutely nothing about such prob- 
lems, thereby permitting a “golden 
silence” from which just rules may 
be implied. While persons might dis- 
agree with Chief Justice White as to 


the “reverence” of his thought, they 


have no reason not to share his op- 
timism. 


mprovement of a witness’ or citizen's position 
by requiring more definite subjects of investiga- 
tion, majority action to curb individual committee 
member's excesses, and remedies against damaging 
testimony from a witness who is protected by 
congressional immunity from a libel or slander 
suit 

97. 243 U.S. 521, 546-7, 61 L. ed. 881, 889 
(1917) The conclusions which we have stated 
bring about a concordant operation of all the 
powers of the legislative and judicial depart- 
ments of the government, express or implied, as 
contemplated by the Constitution. And as this is 
considered, the reverent thought may not be re- 
pressed that the result is due to the wise fore- 
sight of the fathers, manifested in state Constitu- 
tions even before the adoption of the Constitution 
of the United States, by which they substituted for 
the intermingling of the legislative and judicial 
power to deal with contempt as it existed in the 
House of Commons a system permitting the deal- 
ing with that subject in such a way as to prevent 
the obstruction of the legislative powers granted 
and secure their free exertion, and yet, at the 
same time, not substantially interfere with the 
great guaranties and limitations concerning the 
exertion of the power to criminally punish,— 
a beneficent result which additionally arises from 
the golden silence by which the framers of the 
Constitution left the subject to be controlled by 
the implication of authority resulting from the 
powers gronted."’ 
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